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(1) Richard A. Posner, Reflections on Judging ( Cambridge: Harvard University Press, 2013) , WA [ 36 ] Bl A 78 - i My
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{2) Jeremy Waldron, “Unfettered Judge Posner,” The New York Review of Books, Mar.20, 2014.
(3] Richard A. Posner, The Problems of Jurisprudence ( Cambridge: Harvard University Press, 1990), pp. 19 —20.
(4] James R. Hackney, Jr. (ed. ), Legal Intellectuals in Conversation: Reflections on the Construction of Contemporary Ameri-

can Legal Theory (New York: New York University Press, 2012), pp.60 - 61.
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(51 SCANEE R A 2 3 S HRAHEIN) (Black” s Law Dictionary) 51 7.8 910 F. MeAh, MR HiE 4 5 5
(T2 RS AR KA T-WE) (The Chicago Manual of Style) %5 .

[ 6] Antonin Scalia & Bryan A. Garner, Reading Law: The Art of Interpreting Legal Texts ( New York: Thompson/West,
2012) . P ATE 2008 4F 34 B 5 A RS — 3R SEH SR 5 BFUR L 25 AR f o Antonin Scalia & Bryan A. Garner,
Making Your Case: The Art of Persuading Judges (New York: Thompson/West, 2008).

(7] Robert H. Bork, “Neutral Principles and Some First Amendment Problems” , 47 Ind. L. J. 1 (1971) ; Robert H. Bork,
The Tempting of America: The Political Seduction of the Law ( New York: Touchstone, 1990).

(8) 4N, William Rehnquist, The Notion of a Living Constitution, 54 Tex. L. Rev. 693 (1976).

(9] Antonin Scalia & Bryan A. Garner, Reading Law: The Art of Interpreting Legal Texts ( New York: Thompson/West,
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(10) Richard A. Posner, “The Incoherence of Antonin Scalia”, The New Republic, Sept. 13, 2012.
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(13) Pl bk http: //www. lawprose. org/blog/wp-content/uploads/2014/05/Hirsch-reportl. pdf, 3Jj i) B} [4] ;2015 4 5 H
14 H,

(14) Tony Mauro, Judge Posner Responds to Latest Criticism in Feud, Legal Times, May 12, 2014, ijj[a] i3k - http : // www.
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(15) Richard A. Posner, The Problems of Jurisprudence ( Cambridge: Harvard University Press, 1990), pp. 197 —-203.

(16]) Richard A. Posner, Reflections on Judging ( Cambridge: Harvard University Press, 2013), pp.216 -217, 229 -230.

(17)  JE3C K “coping strategy” , Richard A. Posner, Reflections on Judging ( Cambridge: Harvard University Press, 2013) ,
p. 178.

(18) Arizona v. United States, 132 S. Ct.2492, 2511 (2012).

(19) Arizona v. United States, 132 S. Ct.2492, 2511 (2012).

[20) Richard A. Posner, Reflections on Judging ( Cambridge: Harvard University Press, 2013), pp.218 —219.

- 159 -



(s fEIFiL) 2015 F£% 3 )

Wi R R AE W T S8R 5 A8 IR SEMAR A5 4548 w2 14 5 #) %2 ( District of Columbia v.
Heller) F12¢ 5 J 44 %€ (McDonald v. City of Chicago) ) ] 3 J UL 2 15 4 44 # o 1) 44 B 3C
AN B T SR A BT X —BIUE o PN IA Sy, Hr R R A g ) 2SR RS AR
e T K 0 BT A R B ey DX 42 ) FA NP AG 9 Sk ), O 0 AT A © 32 iR RO 1%
2 [0, AT IAE 2 B SCATE L2 A0 2 HOR Sk s P MR SR A A R
A S 3 B e H A IR ABEE 32 5K A DR 37 M ARG 58 326 A R 00, o 20 A8 AE 48 9 3 TV
Bl R BN, 3T M B A6 A P B P 2 sl A S i BOR 35 0 )

307 A% AR A0 2R 290 X8 5 S8 20 L T S0 R R S 5 — i — A S B R R R 2R
SRR I — ASE AR K T O 9 R T e OB AT E B B & X —IF H 9K
(R b 35 T N5 3 4 52— S 3k D S 7 AU A 6 — T3k A 2% SR B i 7 119 g e ok
UNSEIE AU B TR 2 5 22, I AN A 458 7 - RS0 7 Vi 80 58 vh 31 110 2% 456 3k A SO TE iy
A AT o e — o ) MG 2 LAY T sk ik ) (B Al A R SR ) TRl A
B AR, RV 12 32 R R SR K 0 3 o3 B e 9 Sk D s R S SR R I A i B 6
R TCRE RS2 E T —BAAZ—5 B ER IR S 2 EE B,
37 M SR 2R A AT 2 S 373k DT s A R Tl N A e B B T SUOR R £ X
— B3 ) <5 B A UG TR D Xk T [l gk B SO M S M UK Sh i N i A T I
ST WO AR R R AR B A o AR S P AR 2 BRSO B R A
5| 22 406 4t 3 TR ] 5 [ At [ LOR B B IE R MOR AR SR RIS A DA 28 RA
NFFARAL L) WA R 52 T5, B IR 4 30 35 SO (John Paul Stevens ) w3 41 8 AH XS L DF
i 25 4, IR 7 st A S 3 R A PO W AR TR Lk T s e R B Uik 9 R
1 % 6 IE ST 14 A A 3 S A IS A M A AN A T T B N R, XU R
2y e R R BT (I B B T 9 I [ 02 P45 G 19 98 D50 ) 9 3 90 04 b £ ) Bk T R ST I
AR, 5 AR DU, A UISERE D 1 AEVRBE R TR 8 50X F ik A O vk i e R
A B i A L 2P e PR A X A F DRz h T Y

RVl 7 32 B B A e 9 T AL i 307 48 o T D 307 S RS — i 2% 44 85 e ) SCAR 3 Stk
B R ORGACR M . (R SR ) — A28 LA e DU =AW KA TR
fifp R TR R B AT AR o BRAE B0 — DN Wy b 5 RS = BIA O R B0 3 44 TR B O iR

(21) Richard A. Posner, Reflections on Judging ( Cambridge: Harvard University Press, 2013), pp. 189 - 190.

[22) Richard A. Posner, Reflections on Judging ( Cambridge: Harvard University Press, 2013), pp. 195 —196.

(23)  Wr KA 02K 99 5 1 10) B8 #H 5€ 8] )7, 2 Il Terry Baynes, Fanning Furor, Justice Scalia Says Appeals Court Judge
Lied, Reuters, Sept. 17, 2012, jj [i] iy ik : http://www. reuters. com/article/2012/09/18/us-usa-court-scalia-idUS-
BRE88H06X20120918 ,3jj [l i} ] :2015 4 5 H 14 H ., Bryan A. Garner and Richard A. Posner, How Nuanced is Jus-
tice Scalia’ s Judicial Philosophy? An Exchange, The New Republic, Sept. 13, 2012.

24)  District of Columbia v. Heller, 554 U.S.570, 598 —599,603 - 605 (2008).

25)  District of Columbia v. Heller, 554 U.S.573 =636, (2008).

26)  District of Columbia v. Heller, 554 U.S.637 —680,(2008). (M Cir RikE A=) .

27) 41 Saul Cornell, “Meaning and Understanding in the History of Constitutional Ideas: The Intellectual History Alterna-
tive to Originalism,” 82 Fordham L. Rev. 721 (2013) ; Saul Cornell, “Originalism on Trial; The Use and Abuse of His-
tory in District of Columbia v. Heller” , 69 Ohio S. L. J. 625 (2008 ).

(28] Richard A. Posner, Reflections on Judging ( Cambridge: Harvard University Press, 2013), pp. 190 — 192.
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33) Richard A. Posner, Reflections on Judging ( Cambridge: Harvard University Press, 2013) , pp.200 -204.
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[ Abstract] There has long been an almost intractable debate within the American legal
academia between the so-called formalists and realists. The specific issues and manifestations of
the debate have evolved over time, but its kernel remains about how legal actors should deal
with challenges posed by real world problems intellectually and strategically. Reflections on
Judging, the latest book by Judge Richard A. Posner, continues this debate, shedding light on
its latest version as between formalism repackaged with textual originalism and other similar ju-
risprudential and methodological approaches on one side, and new realism increasingly premised
upon social scientific knowledge and pragmatism on the other side. Posner argues that, given
the increasing and unprecedented complexities in the law’ s external environment, lawyers must
take a basic stance of realism, which requires them to remain intellectually open-minded and
not to dodge substantive questions by artificially creating internal complexities in the law. In
light of their own theoretical discourses of similar spirits in recent years, Chinese academic law-

yers may take some stock from looking into this American debate through Posner’ s book.
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