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[ Abstract] Different from the previous contract law, Article 464 of Chinese Civil Code
has made it clear that the relevant provisions in the book of contract may apply mutatis mutandis
to marriage, indicating an intrinsic relationship between contract and marriage. As for the na-
ture of marriage, there has been a long-existing dispute between contract theory and non-con-
tract theory. A careful analysis of the structure and process of marriage shows that the process of
marriage is different from the general contract conclusion prodess in that there is no negotiation
process of “offer + acceptance” , but only the marriage consensus, which is expressed only to
the registration authority at the time of registration. Engagement-agréement is truly similar to the
obligatory contract, and the conclusion ¢f"engagement is tie real-contract conclusion process - it
has not only the process of “offei,™+ acceptance”< butyalso the “bargaining” type of negotia-
tion. This is the process,of, concluding a classic ¢ontract. However, marriage consensus is very
similar to the conclusion of “in rem-agteément” , and it is also “independent” and “abstract”
compared with engagement - whether the engagement is valid or not doesn’ t affect the validity of
marriage , which is “absolute™ Although the in rem agreement in civil law is an abstract and
independent juristic act, once the cause behavior is invalidated or revoked, it will become an
acquisition without “basis” and will be dealt with through unjust enrichment. However, the
consensus of marriage registration is absolutely isolated from and unaffected by the cause. En-
gagement is not stipulated in Chinese Civil Code, and its validity is ambiguous in theory. The
relevant provisions of the contract law should apply, mutatis mutandis, to the determination of
the legal effect of engagement, but not to force marriage, and the liability for contracting fault
can be found only within a narrow scope. Engagement does not have the nature and effect of

“pre-contract” in the sense of general contracts (such as sales contracts) .
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