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[21) See Giovanni Sartor, Legal Reasoning: A Cognitive Approach to the Law, Springer, 2005, p.678.

[22] See Stephen E. Toulmin, The Use of Argument, Cambridge University Press, 1958, p. 88.
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(26) See Harm Kloosterhuis, Analysing Analogy Argumentation in Judicial Decisions, in Frans H. van Eemeren & Rob Groo-
tendorst eds., Studies in Pragma-Dialectics, Sic-Sat, 1994, pp.238 -245.
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cial Intelligence and Law 163, 163 —197 (1996).
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[ Abstract] The role of formal logic in the field of legal reasoning has been questioned
ever since Justice Holmes famously declared that “the life of law is not logic but experience”.
In recent years, researchers of legal methodology represented by Karl Engisch and Chaim Perel-
man have tried to embed logic into the study of methodology, believing that logic is an integral
part of legal methodology or legal argumentation theory, and calling it *substantive logic” or
“legal logic”. The non-formal logic represented by Stephen Toulmin’ s argumentation theory
even tries to replace formal logic with the so-called “jurisprudence logic”. These claims come
from the lack of a clear and systematic understanding of the role and importance of formal logic
in legal reasoning. In the field of legal reasoning, formal logic plays an important role in clarif-
ying and evaluating the validity of legal reasoning, deepening the understanding of legal reason-
ing and guiding legal reasoning activities. Formal logic, of course, is not a panacea; it can nei-
ther provide the premises of legal reasoning nor assess the content of legal arguments. But on
the one hand, formal logic should not be criticized for not being able to do these things because
these tasks should not be undertaken by formal logic, but by iegal methodology and informal log-
ic. On the other hand, legal methodology and informal\logic cannot replace formal logic. The
fundamental reason why legal methodology canuot replace formal logieis that the methodological
rules provided by the former and the inferential ‘rules provided hy ‘the latter are two distinctive
kinds of rules of different natures \and they play differend ¥oles in the process of legal reason-
ing. Through the analysis ¢f-the Structures, types tand\schemes of legal argument, informal logic
can reveal what issues mdy be closely related to*the argument evaluation, thereby helping us to
find the corresponding domain knowledge o assess its content. The systematic understanding of
common types of argumentation and their structures will also help us to carry out legal reasoning
by constructing and evaluating pro-arguments and con-arguments. However, since it can be
used neither to judge whether the premises are true or not nor to judge whether the premises
necessarily lead to a conclusion, it cannot replace formal logic either. Since the inferential
rules, which are essential to legal reasoning, can be constructed only on the precondition of dis-
tinguishing between the form and content of reasoning and can be tested only in a system of for-
mal logic, formal logic plays an irreplaceable role in the field of legal reasoning. Only by fully
realizing the functions and limits of formal logic, especially the irreplaceable nature of formal
logic, can we better promote the cooperation between formal logic and related disciplines in the
field of legal reasoning and thereby effectively promote the theoretical innovation and practical

progress of legal reasoning.
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