BieHIB

A 1R F S5 2R A 5

AFRE A BTN § AT 5 A2 BR AT A 1230 b BUF 69 IE B 1L
R GRS 5, ATRAEPEEEH R S FARREF LR, AT EF A E
Bl LR EAALE S BB, RAKAITANGERZIEZER S AR RAIZ & A
HyF - AR R AGACE R X — PR T B3] AR EIERAT A A KA,
SR LSRR ERBGEREF, F—ERFAZETMEARE, £ 5 ETHRRZZF
WARLIR FAZ FHATREAE . LR R PR RS ST, BRAKZER LK R A
o R WA R ARG R L R HRIN T, F PRI A 5 R HEA AR B IR F N80 % B B &
B RRGAF ARG, G AL W TN AE BRI EAF AR #GEAE, WEIELR S
ZAE AT A ST 3T E AL Z 5, 3T A LRI RS AE TR BL B R AR R G T AR
BAGER B A S @k, BAREZ2 AR SR EAT A, A TR
JREE (R k) % 1182 434N T B A LF ML A G M A 8 247 F o o B R A2, R
T HEENAG AR G LF 0k,

FEFEA R F-MHER MMARE BRRRERE AEHS

REA AT XFAREFRELE,

REM ARG H T BEMNHARAAT R A 45, K2 o TRAUNA I 7E il TR
PR AR I 25 5 3 1 B i A 7 B, L BRSNS A SR MU T BR AU 4, T AR AL
NFAFIA 5 SR Z 15 n] BEFF AR SF o NS AR 0L, Bk b B 4
SRS R D BHLAN I ARAA T M ) B TR o ARAMISE R B A3k [ vk _E A BT i
B, fre it R 2w R I ) 55 1182 ZR Y RLE « 4555 M AN B B i Jl 0V 7 45 2K 114, T L
e MERRAN T 245 % sl AR AN BT 4R A 4 AT W A X — AU ] T CIRALSEAT %)
520 ZRMIRLE (EAE T3 L SRVFBURAUN B R R 5 LURBUN A RV A I 24
Pt BEAM FERNTR RS, RO IR V2 AEAE

] A 2 B EOF R PR AR AR I , 8 73 2 35 FL A R] T 2RR 52 4 ( disgorge-
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ment damages) 0" VINA 2 E PR Z N 3 i B £ (gain-based damages) [ BEIHCHOHT YIS
FIREHL, B2 28 O AR IR T2 % NS AL AR, 1000 HE A — R A 3R AR 3 1 SR AL
(EUR: , i B ST AT WA i [0 24 AR 5 s ol BE A e F S5 R R D RE , S BB i it e 1
A H RIS EC o ASSCE FERUAR A S H R e AR 1R T S8 0 rp 9 2 A T A A
D3 A1 0 A A AR AR 2252 5 Z A AT D B 7 A i A 2
PR, 20 I 2R T R o S D BE JR TR I 5 I LA C Rk i ) 265 1182 Z8 S ], i W] A<
SO S AR R B AR 00 A B 5 S AT AT

—  FRAN AT R DA IS Y IR 5 5 R AGE Y A

AR SE H Be Z A o S HE AR R A LR A2 il AN BEA BF5E— oA h,
BRI B AR A BT AR A, 05 R T RABOE R IE 5 RO B 2R 11
FRANRRAGHRA , LUE i A EAT Ao (HCRIEL) 2 1182 Z5UIF T AR ] o R A%
AT F AR 5 AR T B B SR AR AL, Nl RARBA S AT B FRAUSAWE? Beoh, 17
FUNASRE AN AT A R A, I ASBEHE Tt ARG IS T RN IS5 . THRAL
N[ A4 A AR 1), SO A Ak BRI — e -5 RIS i R i i A R G R 7

T SR, YR B R TN BE AT B Bt 2R 75 R 8 A1) 4 s 45 7
A H A, 5 T S AR | RHIBORSE 22 W SCHRR IV DA 2475 R R AN 54 A 3L U4
BEZEAL BRI T AL AR IR L) AR R Ie T 4 o =280 Ho—, BT A AUE 2 1
o HFTKITABALEAFA G5 AR BEAAZ P2 AR, 17 HLX 3 T 33— ABUR) ™ A g A1)
S IR L T RAIBL S B H T KA AR NS LT T W3R A AL
23, WM T X —Ples , SRR Rl 8 TAGE AL =, AR e sl A B e . %
SRR A N ] 38 1o G B R 8 T BT D, (A AN TR A7 6 T ARASUM) 5 ik T8
G GBINERHRA A HEZ AT, Ha 0 G IAT A L

T =R R TR 2 T A A A s WAL 8y P s S U A AR A

(1) SR E NS BURAER 55 I8 2 1A A K HE ] —— 3R (IR E LR B R (=W ) ) 56 20 %), (i
502009 4FEHE 12 391,55 121 - 128 G o FIERFIRR " I RALTE il ——3f 0¥ Crh A N RELFN [ RALTTAE )
5520 %), CEERIBII) 2011 420 3 1,26 137 - 145 T3 25 GRFLR B ig—— L CRATTE ) 45 20 & A
), CERBFFE) 2017 427 4 307,565 81 - 90 TT 3 3R G0 - (T (R ACHA T e 2 2 S PR ade ) L (3:%4) 2019 41
552 W1, 55 59 ~ 71 U A A R ATEE : (IRANE B AR FR A il BE—— C Rk ) 2 1182 5 rhul ) , CHON Buk
AR )2020 SE55 6 41,45 15 -29 TL,

(2) UG (R RREUT U — e B E WAL I Kk ) , QL RIBEFT) 2009 4F55 5 199,55 77 - 87 11,

(3) Z WA (ZITUMEEETHEIR) , (FE2FITFIE)2020 4R45 5 301,25 77 - 89 T 5 (PR ib 1E— LA (RATHE
%) 5520 b)) CEERTRIEFY) 2017 445 4 391,56 87 1,

(4) ZRBTF (HAREE—LLRIEHEE) 55 20 & 90) , CERIUIIE) 2017 4255 4 101, 5 85 T,

(5) SUWHIEZR  CHEREPRIE 2 BE Y IE 24 P K3 G L (%) 2018 AR5 8 19,56 151 - 168 11,

(6] See Grantham Charles and Rickett G. C, Tracing and Property Rights: The Categorical Truth, 63 The Modern Law Review
905, 905 =911 (2000) ; Ernest Weinrib, Restitutionary Damages as Corrective Justice, 1 Nephron Clinical Practice 1,
1 -37 (2000).

(7] See Peter Birks, Unjust Enrichment and Wrongful Enrichment, 79 Texas Law Review 1767, 1782 - 1785 (2001).

(8] See Arthur Ripstein, As If It Had Never Happened, 48 William & Mary Law Review 1957, 1991 — 1995 (2007).
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R AR I SCSCHFARA S H e BR T4 7 0 ABCE R T IE 500 4 AU ARRGE, WA
SHZFHARH o AR ECEAE C 0 3t ER R P B M), N SR E A s IR DA
el e r RN . A S B A T B3P . K2, HOA Y T
RRACT SR AIE , A - AR ISR R R 2 o SR, A5 1 — I sl A L2 T
F A AL, WA Ae] AR ] BT A BGR I T SRA, T35 75 AR AN 8 2o 8 A B R A A
i NTAL? TAAL I3 Z B NA LLRACN S A I, oA Sy fif D)0 e 7110)

AP UL, BAR VAE BE S i AR o MR DRI G A S, IR AR T R B PE B
TRBEER M X — G A 1R A YA A AR DL . AER 1R A A3 R IE
SN ARG R U b HA O TR A —E R s N, @R TG, IR,
I EHeAE . i BORBR Y T 2 OA i U1 T BCRAl AM #5385, 93 B 1 I 73k B A 4
FERRRE 12 52 45 NS T RRF EIHJE T2 3 NS , 50 1 A 43 42 3 A 2415
ABR Lok BB 2 00 R 550 JCetT N AA Toid Ok, # Gk IE AL L HAS 8 T AR
NBIR SR o VRl TG IR , SUE WS 27 © sl A AR A0S, R0 mlE# B il e
SrBCEA S

P4 V7 e BRI ThT e 7 22 0 AL PR A (R, H—, A SR AR I 7 AR T 245 )
i TTE  BGR VA Js BME LIS F o Q4R 3 SR T A M, AR RSN IS o B AAX
FHAERT B B s G & HAREAEY L, R AR & AR AR 2 o TR, ST i 2 A A
PR £ I, A 2 U9 BRI TR RE JCRE R T8, 05 R A ANV RT (T D 1) - 3t 2% o
SRSy, MAAFRE PR L) = R A2 3 A WS PR, 47 IX A A AR B AN AT i B
P AN WA 5 I e Lot Joas A5 1] o At At A I = A, 205 DR g
R A& PR ITAR LG8 Z AR LU R TR o DY, 4R T SO A i DR LA o A4
PRI IR R AR R o GRAETE A IS AR B R A M A £, AR DG VA T 70 R
M5 S o T, A JE s B O RE U A S5 DR 5 , 2G4k BRI ST A9V . dn )
TEAN NG BRI IZBIE TOIE UL V23 BL 25 A i N 22 DR S o BE 2 A o A
AR 00 5 (0, S Al M R ST B Ik 5 7 AN G RS B 8 () AR DGk e AR i i 1
BEAT o

Zi L A VA R BEE TGk T S AR RO, AN RUE T o I8 A fi 2
ST B ATk A R T, FEIE S AR S T, SO AN F 7 2 SR R (9 1 S 1
il A B RAGE . (REEIL) 55 1182 2% (AN A5 BRI L) 25 69 4% LK™ Sk i)

(9] SUHIE AR : CHEME PR B2 BE ) 1F 24 1 K5 PTG L (362 ) 2018 AR5 8 1, 55 166 - 168 T,

(10) RN TR M) 5 984 SO il T A BT IEAAE R L. S5 % (e EE: b JC A A 7 5
“RACE I BT R R SR , (22 #2020 4F5 6 1,55 51 01 2K 45 (IR TR R i 4 rp JC R A B L9
ZE ], € P E 2 ) 2020 4257 6 13, 5 33 T,

(11] See James Edelman, The Meaning of Loss and Enrichment, in Robert Chambers, Charles Mitchell, James Penner
(eds. ), Philosophical Foundations of the Law of Unjust Enrichment, OUP Oxford, 2009, p.211.

(12) ZWEFEZE CORYSTF) (58 R , JEat s kL 2015 4ER, 55 141 3,

[13) See Peter Benson, The Basis of Corrective Justice and Its Relation to Distributive Justice, 77 lowa Law Review 515,
530 -531 (1992).

(14) See Experience Hendrix LLC v. PPX Enterprises Ltd [ 2003 ] EWCA Civ 323, [2003 ] 1 AIIER (Comm) 830.
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FHSCHLIN | 327K A 5 H AN ASAEHEZR N 5 A7 WL A BBl D D R A0 T e i 3R
A HPFRILANET A, DA ARAN S S P I AR 5 SCRFSL LA B B0, ki
ARAT AAAT LR A3 A AN 22 0R EOM) 4 AL, 286 T T 7 2 AN A7 O 1 e B4 T
IEAZRE O EE e — WL AN AT A 2 47 S N AR A EL AR AT ) 2 16 A5 B
[ JBUE: , Sy o] 3k JRARASCT A 2 BRI 0 287 HLA — 47 AN 5 Al AR 5 SCRE A
I, Bdht F A AR &5 /D TRlE Z HE B A =G RIRZE - f s e (Kaldor-Hicks
Efficiency) 17 RAEA LB ELEA G R 5170 B i Z 8] SR, LR A48 1 RE
BREAL 2RUTE A E 170 N A BRI R [ RAE A T 22 fEA 2T
HIB5 DI RETSICHE I BRI A3R 25  fo] V2 TR RA AR T AT B T, Jeig
VRIE THRABGE AR T D RE , LT il B 330 i T BEA W58 IR N R AE
TERE B AEORIP I Pk g, USRI FpAT o 3 AL T B . R SORRBURBUE B B8 42, X 3k
AIAE H A I PSR 2R K5l FH A TR 1 20 A o

T RIS - BRI HEM A AR 2 £ T

FALNEE TARALIAR A 2, QL BRIARAN SZ AR 2R, S, & P FPOA [ 2 Y o 2 —28
H g A5 R G AN VF Al I T 25 AR e AN 7= B A AR (gain) 1400 A5 A A
P BT R SCAT A 4 o RAAIIAG SR 5 A\ I R A7 A BRI, AR AN SRR g L
TR L) X S SR LR A SRR R B2 (negotiating damages) o 55 2
Hl g A5 AN AR ZEVF ] il Al A i e 2 45 (profit) o 41X UM ) LBk, A% 3C
PR FERIZE" (disgorgement damdges ) o 58T FAR L MR S04, w135 R BLK:
R DG 7 1 1 BRAS B R PR R ARA T SRR, 336 IR B O TE Y i 200
P 2 B AT 0 W AN T SORFIE , PR A (0005 £22 04 ) 2 ATL R B A R 2 5 1E Y
PEAR S e HodE PV B A HEA o DRI AR 388 23 S sl BRAT B AAN (EE 2 A A TS 2 55 (RS
fo Z B BEAT B , AR < R AR 56 =3B 0t AT ihe

(=) KA 5t § AR e

R — HHES O A X — R AL TR AR 5] o R R TR Y SRR IS IR T AR
DRAPA = FPRLIU « 08 7= R0 SEAERLIN AT LRSI 2 Gx —HESR — 2 4t B A 23 A

(15) S WA A FBATHE : CRAE L3RR RIE ] BE—— (R ) 55 1182 Z e ) , CH i BUEE K 2% 2441 ) 2020
BEYE6 11,50 15 DU REWEE  (RAGHERR) (R =0 , A Rk 2020 4R, 45 516 1T,

(16) S W EFAVK: CGIRARIE ) BE Z T W ——XF RALTTIR) 55 20 i) , (CHARIE2E)2014 455 6 19, 545 82 1,

(17) See Giorgio Del Vecchio, Equality and Inequality in Relation to Justice, 11 The National Law Forum 36, 43 —45
(1966).

(18) L] BEAS - WUREE  (RAULMRD)  ERNIPE, JLat R ek 2010 4Rz, 28 16 11,

(19) See Ernest Weinrib, The Idea of Private Law, Oxford University, 2012, p. 120.

(20) (i A RIEBEE T 87 BT AR R 2 Gy SR8 L AR A T I A A ) 265 14 2% s Clema A R B 56 1 316 )
2 2y ZE Al PR IR AL T ) 5 14 Jf o

(21) See Guido Calabresi & A. Douglas Malamed, Property Rules, Liability Rules, and Inalienability; One View of the Cathe-
dral, 85 Harvard Law Review 1089, 1089 — 1128 (1972).
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DR FN e PR 5 280R FU B = s I IR B e a2 o Hor W = B U g
FHEHUAS B RAN B B — A4, 2 FL R 2 o Sk By T B U 7~ R U] 5 L% A2 R
HIOCER, e AN T 221 5 Bh it B o

PN B AR BERTAEOK AL T A W L. B T35 , AN BRI ERR MR R . 1
AR ZVF AT B 3K B2 b, R R BRI A% o - sz W0 = R DU O 4, HEBR 5
FAHSRATFTCHE ] 5 (EE 402 35 522 WA PUHEAR RO TePi s o oAbl AN 445 5 5 DLk
Ur 3 E DA e AT VAT 2 B U <o BRI G IR R T — A PR AR
22 A RATE AT S IG X 7 R AR T /N2 o BB /NE s B ICA R 10,
AR 11, fR B2 o4 1 BRI BN TR 542 10, AR 48 A /N2 48 T
T WA, BRI T 284 T x & x +10 Z I, BN SAT x + 10 (134 0] 2%
R Hel U8, IS 2 HA B S o X ST AAAE 22 57 B A B N E VP AT 92 15
1ER 7

BEXT AL R N A T3 — L BE , SCRFDMR AR AL B — [ R R 2 P il T 28 o bl
FERFE LB EIRBIRIGEI T X — B . RIS R R &4 T 4 B i 04T
N AREF TG A G blas  THRAGE: B TER R EE G bz o ARAUAAS TG 2 5 AN
Lo IAARVF AT A S A 2 o L BIALERA TG, P05 s 12 B 7E sk S8 oy WL i A 7 s
2 TE B [ b R B RR A 3R A P 458 T s % ( restitution damages ) <8 HHAEIEE IRy , #7455
AARAL ), RN TE S AR 838 5 B IS A A AR S A WL B 2 2k 12

HISCEE—30 0 Tk R “ AR AL S 0 R 1 RIS 22 25 BL & WA A A 25 VH T 11 (1)
A R G N R R IR RS IR . AN AR AL B A2 Rk e T 8 Gy bl s ale 2k
WHARR B B R8s A G ATUAMEAAAD ER Z DV SR A E 1 . O x
2 x +10 Z [ AT e AV AT SR AGE IR TAGE N, HEAAF G IS < 3043 B0 2 28 ol g i
B AR SEA 8 TA G AR o T b B AR Z2 B0FE fay B A BN R, 7 SRt il e 24k
NECH DA R T 2R b 2 558 7 5 4 Bt aam il SOk b4 8 2 W2 558 5 56 4+
W e T TS 4

(=) A R B AR HE P AR 3509 2 A

Bk B 19 g DR AR B AL BN E A2 ) 28 IS RAN T ZE sk 2 Tl
IR A B e P A% SR H R R S AR A ORI o WA= BUR AL 7T 3% 11
AT 5 AT i, H SR EE L AGR R F A USRI E X O R o (HAE A2

(22] See Ronald H. Coase, The Problem of Social Cost, 3 The Journal of Law and Economics 1, 3 -6 (1960).

(23] See Robert J. Sharpe and S. M. Waddams, Damages for the Lost Opportunity to Bargain, 2 Oxford Journal of Legal Stud-
ies 290, 290 —297 (1982).

(24) See James Edelman, Jason Varuhas, Simon Colton, McGregor on Damage, Sweet & Maxwell, 2017, p.447.

(25) See Experience Hendrix LLC v PPX Enterprises Ltd [2003] | AIIER (Comm) 830 CA at [45].

(26) See Martin v Porter (1839) 5 M. & W.351. {f} Trover  Trespass ,Conversion , Detinue Z5{Z 40 2Z IR FIRCET , LIS IS £
B P2 F ,see Lipkin Gorman v Karpnale [ 1991] 2 A. C.548,,

(27) See Michael A. Jones (ed. ), Clerk & Lindsell on Torts, Sweet & Maxwell, 2014, p. 1229; Restatement Second of
Torts § 217, emt. ¢ (1965).
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PR A AER R AL, B T RIRR S Z L Rk SR s i B 2 4

¢ [ £ 15 1% BEAE Morris-Garner v One Step ( Support) Ltd 58 5 i SR £ 18 1 Tt K
HIGE2 BV T R GMIRIE. +5 2185 B (Lord Robert Reed) 4 H, fEAR A4 BB L K
RITEIE T, el 5 X T AR N 0 0 T LA (0 Wz 45 sl 4 468 21 P 2 B0 2 A Dl A 2 K
18,08 H 2 fd R R AR T e 20 MTER VP il i ISR T, 81 3 A 7 AR
WA B AR 5 % T ) 2 42 o A B BRIV 0 77 A4 {00 DRI T 200068 I 2K 45 2k A
£ 30 A A5 9 B (Lord Jonathan Sumption ) £ H " AUHEAUL PEA B it A 22 DF (L, (AL
TN i FA AR A5 T B A 2 RN IVF AT o AF TR Sl g, i — B B 42 & T AL
BESALY A EBEE NI AT T2 R0 o $R48 58 5y AL P AU W 7= B — 7o i
Jrae AN SN 7 I, i ST A% AR s 6 55 HEAL G ) (M, X6 Hale R A T I A2
FE SR TR S8 A — N, BASRAAR , (E R A ST IO i
WPASTR], S TEAR B T HEAA A 22 BF i BEEB AR S RAE , TR EL AP AE A 2K
R = MHESETR 32 0 7 R DR AP A 6 1942 O RIDVE A 4 )AL A , TR 229 ] 4 A
JER W7 U AP A 45 152 4= T SRS T o i3, 90 [ e e vk B DA E A A A5 R
AR WA AT ARAT I 2 , A M5 B A2 255 1 (>

CIRIEIL) 2R 1182 ZRARAI ALt )R B 7EAR3 A A B IN M NS SR . 2EE AL
Rk FRAER R L TINRIE B 5 PR Be S UL _EJROA RIE B S 41, LLCRAL
TR ) B 20 2855 2 p I Z N 9 BT (2010 4R 73N B2 2022 4F 1 A 31 H) 3645
PR 851 P, Horp i R ARAASH] 88 LA AP oM a8 AT A I S 0 304 1, By 4=
FHA GG ER TG ; DICRIEIL) 56 1182 Z8 8% 4650 1 /- Z WA it 7 (1A
2021 41 H 1 HZE2022 4 1 H 31§53 2I561 363 11, MM 129 14, T £ 2R
IR OISl A AR Yl R W R ez 3 53 25 nl DL, 3 [ )94 S B
B AR 22 R TR F AN A HAB PR 2 DA R AGE R SR B . STk PLSR Rt A
ROEBEHIFEAN RSO 28 T CROIE L) 57 1182 2% F2 208 1= T At A B A i o A 2
PRGN G RL Y 22 RN A ) & O AR BRI AT £ (IR M 30 (RAN A O 1R R 22
fEo RE NS GG BB R CRIE L) 25 1179 2Rt , i JORS #4135 1 IR
55 1183 2% i i AR DR K (0 S8 BTG T 9% A P, U P 2 1182 Z54b B iR A &R
LTHAARBL TR A B B PRI B SRR Bh 2tk (AR BRIIE) 5 69 2kt
BT R LB A

(28) See Morris-Garner v One Step ( Support) Ltd [2018] UKSC 20 at [30].

(29) See Cory v Thames Ironworks Co (1868) L. R.3 Q. B. 181; Restatement Second of Torts § 928 (1965).

(30) See The Mediana [ 1900] A.C.113 at 117.

(31) See Morris-Garner v One Step ( Support) Lid [2018] UKSC 20 at [30].

(32) See Lloyd v Google LLC [2021] UKSC 50, at [138] - [143].

(33) S WA ES (PR R [R5 MR A A ) , o Il v ) o bk 2020 AFR, 575 73 - 74 B i N R B
RS BE M I T AR ST/ N 32 5 - P AR IR ] Rk MR A S A 535 1), IR B s it 2020 4R R,
%5166 — 167 71,

(34) S WAR MG - & AREAI 7 ) 25 A AR R —— DA R AL ST 76 ) 55 20 ZR i), CTE22 ) 2018 455 2 1,
577 -89 W,
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(=) ZFMERI2 G F— B R E e

W = LM R 78 T 7= ACHEA R Y 22 B A (e QAT i 2 8 o WU P R it R 2252 5
AR AL SR o 525 A Sy BV A 1 5 AR B 7 9 o IETRTIE, Morris ZKE 12K
WAE WG 43 0 U R PR 5 Wi 4% (negotiating damages ) o IR £2 DX 1) 38 19 (=AY
PAFEWG 2 Z A AT, s 5 1832 5 WO A B RE ) I AR A T 3 35 L K™ % kAt
PRGN & B SR N 2R T ARAR LR T T RLUUE s PRUA FEAEBUR 5 AOA s 1 A
AFAETH o Pri PR W A2 3 R 2

B, MR R B TR E i AR EANEH R o PP UL A i NS
PR — 7 BB BEAE 5y , PR T A2 450 AN REVEAR 320 5 EZ 7 00h B4 1, P g Ak
ORI B T 5 AR HEA AR 2 5F O (E AT A, I AR ZORBA AR s
Gy B0 TEMET R NS W7 R AT E WS, JF AR R BRA L Z R R 3 A 15 A
f—HE o BUENEEE B AEVRAMIFAU E B IR , AR 2R A5 B HEBA . LU, i T3 LA
FMOETTE, P07 2O B AL T A 5 1 5 st i U iy 2 ey 4 B 25 IR
R S X5 U RE 7 R TR 2R 5 SR, o A4 1 2 P IS A N B8 07 BT A S 1
FHAREDRE B MME . HSHRBRARPPA 5 I, U7 #8 T S (1 HRE 72 iR
H b2 0 B R A A , LG B G I 5 4 ) 1 R B R B PR B T g He
(mimicking the market) 400 QIHT AR IRE TR x + 10 BIIFR] %, SRR SOAT I 2T
A 95 AR BRI AR I A FAN TS 2 5 2, ORIk AL Gk
PO E AT RE R E L PR o I BONIE B SR B A IO e 2 0 S, IR 4t 2 BRI AR R £ 3t
HUE SN AgIERS

PR EHE RIS R R E O IR S P R A T B R Al RAR I W X
SETARRAUE R ARG AT SR S — P A AR T L RS AR i w1
LY RA IS NE PR F W o] R E AR SGIE S , (HAR R TE I EA B o 7EA7 W N B 3K
RS AR AT SRR A 5K T VR AT, T BERTEA 4 A FLE M () IR AL
NH 5 3t s B AR 35 M ACROEAL 4 i Be 225 4 i it — T AN R A A SROEA I A 3
R AL B A5 SEPR ST A I 2280, AVCE RO BE 2 TN (EL. LA, i 2 i A

(35) See Andrew Burrows, A Restatement of the English Law of Unjust Enrichment, Oxford University Press, 2012, p.328.

(36) See Morris-Garner v One Step ( Support) Ltd [2018] UKSC 20 at [91].

(37) See Wrotham Park Estate Co Ltd v Parkside Homes Ltd [ 1974 ] 1 WLR 798.

(38) See Amec Developments Limited v Jury’s Hotel Management (UK) Ltd (2001) 82 P&CR22 at [12].

(39) See WWF (World Wide Fund for Nature) v World Wrestling Federation Entertainment Inc [ 2006 ] EWHC184 at
[174].

(40) See Richard A. Posner, Law and Economics in Common-Law, Civil-Law, and Developing Nations, 17 Ratio Juris 66, 68
(2004 ) ; Jules L. Coleman, Economics and the Law: A Critical Review of the Foundations of the Economic Approach to
Law, 94 Ethics 649, 658 (1984 ).

(41] See Seager v Copydex (No2) [1969] 1 W. L. R.809 at 813. {5 A\ R ik e 5 T o Bl L ) 4 2y 52 i FH v AR ) At
M THUE D 2R 15 AR T 28RBS

(42) Vgl. Schwab, in: Miinchener Kommentar BGB, 8. Aufl. 2020, § 818 Rn. 109.

(43) See Carr-Saunders v Dick McNeil AS’ sociates Ltd [ 1986] 1 W. L. R.922.
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KWW MAL R B e B EJE I — A H 82 RME R AU iR
INTEREIBR , TR AR FRIAGE ) LB (AL T 22 5 AR A TR ER 9, U LA
W) SKAZ% - LR 4 21T A SR E BB N FLAE B R 90 ol 3 B AR AU il D 1 5
I BIUESRE , B A RN DR S 25 b S R 52 B 572 BRI sl R BB 249 A, FF AN 2K
IR INE 460 XA G450 T IR 0 — B« ARAA T A S S5t 5 4 5 e S LY
I 5 B LTGR4I ) vk S R A B FIR AR AR I, AT BB A AR A il AR 4
AT R AL A5 AT 2 350 WU AN 25 1) AR B 036 3 RO T I 2RI R4 A 1153
FEICHREMR , P Ay 33K e X 9 5 35 i ) 552 s (L W A3 1400 T DL BB o 18 6 5 -5 A i
RFEA LIRSS SR A ], ERBINE S Pk IR 22 57 )

L5 LI B2 5, (RAA T 3R 2 5 PR HEA A 5 255 (EL A9
Ko R—PURTHRTHIULS TLINE . BURIAFTHAIESUZNE L5 AR 2% N
Ro R - MHHESAAUHE B 7 00 (R 2 A a0 e 5 S0, Wt Tt B an g 91, (RIE )
55 1182 ZRHYMSCALE AT S AT T i S e . 7R A b, ARIA R 2 TE 0 (£
R DI R AR T I £ 14 B, O 18 AR 1 < I {ELIS 2 BT 37 B i HEA AR A 5 3t 5k
(RS HE 1165 TR0 F A —Fh2R L, T p B PER IR EE 0 26 1184 ZR g & &
5T

= TR  BHE R 1k A2 WL OR3P AN AR R

IR W2 B E I 2% B AR R UL R A2 T RE , 1M1 5 2R 52 H AP
AR, & AR S BURAOE B TR SRL T RE . HOFARZIZ BB AN LAYy, T2 Tl
RARZ A Sy M A 7= B R B R AT

TETRI A ] i TS I SR ARANA T A i, 58 1 6L [ JB AR AN 725 B PR AN [R] 337 H g 1) R
—, S FEE AT 53 R RBCH RV L2 o i i se i AMTLAGE 7 R i T A2
A —RESER RIS, nEEA T B S AR IR T B A R B X R R A
MU BN e T I2E . AT N EE Y b B IR PNl B, AR T AR fa 3
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(95) See Whiten v. Pilot Ins. Co., (2002) 209 D. L. R. (4th) 257 (S.C.C.) at [123].
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[ Abstract] Remedies related to surrender of benefit are aimed at preventing and inhibi-
ting conducts calculated to result in profit. The mainstream view that this problem can be dealt
with through unjust enrichment or gestio negotiorum is worth rethinking. The essence of con-
ducts calculated to result in profit is to encroach on the entitlement of others without transaction.
The aforementioned two solutions to this problem are based not on the regulation of the tortfea-
sor’ s behavior, but on the ownership of rights. This issue should be dealt with within the frame-
work of tort law. The Calabresi & Malamed framework provides theoretical guidance for tort law
to deal with this problem. The surrender of benefit for such infringement actually involves two
different kinds of tort remedy. The first kind of remedy is compensation damages for economic
value, which aims to compensate for the infringement on the economic value of exclusive entitle-
ments. The legitimacy of such compensation is based on the exclusivity of property rights. Such
compensation should be calculated by negotiating damages. According to Morris-Garner v One
Step (Support) Lid, negotiating damages can be award in tert, breach of contract, or equity.
When the court awards for tort, negotiating damages assessed-Dy reference to the value of the
use wrongfully made of property, measured by what a reasonable person would have paid for the
right of user, are readily awarded at commonNaw for the invasion of\property rights. According
to Lloyd v Google LLC, a claim in tori|for'misuse of privaie information would naturally lend it-
self to an award of user damage¥,/The intention or.megligetice of the tortfeasor does not affect the
establishment and determination of the amount, of jsuch claim for compensation, and the benefits
obtained are the factor for determining, the'\objective economic value of the exclusive right. How-
ever, if the tortfeasor only need§ té.dompensate for the value of the infringed entitlement regard-
less of whether there is a transaction, then people no longer have the incentive to trade with the
entitlement holders. This renders the property rules meaningless. The second kind of remedy is
disgorgement damages or accounting of profit, which aims to maintain the property rules and en-
sure the effective operation of the property system. Intentional use without trading is a negation
of property rules, which has many negative effects on the operation of price mechanism, the ef-
ficiency of resource allocation, trading market and tort law system. Tort law removes incentives
for people to bypass transactions through disgorgement damages. Although disgorgement dama-
ges are less functional than punitive damages, the profits obtained by the tortfeasor can still be
considered as a limiting factor in the calculation of the amount of punitive damages. Article
1182 of the Civil Code of the People’ s Republic of China provides for both negotiating damages
and disgorgement damages. It should be understood as applicable to situations where personal
rights and interests with economic value are infringed on. The limitation on the scope of applica-

tion of this article is widely supported by jud icial practice.
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