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[ Abstract] There is a large space for the interpretation of the conditions for the applica-
tion of death penalty in criminal law. The academic circle has put forward the view of judging
whether a crime is extremely serious and whether the death penalty should be executed immedi-
ately in light of the circumstances of liability-based punishment or prevention-oriented punish-
ment. However, there is a big gap between this view and the practice of discretion in the appli-
cation of the death penalty. It is therefore necessary to change the direction of the research on
the application of death penalty, reflect on the existing theory of discretion in the application of
the death penalty through the comparison between what should be and what is, and try to im-
prove the existing mode of death penalty discretion. The empirical analysis of these samples
shows that the model of discretion in the application of the death penalty is similar to an assem-
bly line with two different processes: in the fist process, the judge only uses part of the circum-
stances of the case to decide whether the act constituting the crime of intentional homicide is ex-
tremely serious and whether to impose the death penalty; and in the second process, the judge
decides whether the death penalty should be imposed without a sUspension of execution based on
the remaining circumstances. The group experience of judges shows that the normal sentencing
starting point of intentional homicide crime is the:death ‘penalty with a two-year suspension of
execution, and the judge’ s sentencing process is\closely related 1o<a few key circumstances,
such as recidivism, the forgiveness given hy/the victim’ s relatives,>and the victim’s fault. In
the exercise of discretion in specifi cases, the judge sometimes makes a subtraction based on
the higher starting point of sehtencing, that is, ir principle, the death penalty with immediate
execution is imposed, , and the execution_df the penalty can be suspended as an exception only
if leniency can be sufficiently justified, bysether circumstances. Sometimes, an addition is made
on the basis of the lower starting joint of sentencing, that is, the death penalty with a suspen-
sion of execution is generally imposed in principle, and the death penalty with immediate execu-
tion is imposed, as an exception only when the circumstances of the crime are serious enough.
Summarizing the current death penalty discretion mechanism as a subtraction mechanism on the
basis of imposition of the death penalty with immediate execution is not in line with the practical
situation. The theory of simply transforming it into the addition mechanism only has limited ex-
planatory power and cannot be applied to all cases. With the help of the group experience of
judges, this study proposes that the concepts of “extremely seriousness of the crime” and “im-
mediate execution is essential” in the application conditions of the death penalty be shaped into
several common plot combination types of the stepped sentencing mechanism, and then the re-
maining circumstances be comprehensively considered, so as to improve the discretion in the
imposition of the death penalty in cases of intentional homicide. Compared with the solution pro-
vided by the doctrine of criminal law to the problem of the application of death penalty, this re-

search conclusion based on practical science is also a more feasible reference.
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