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[ Abstract] The introduction of the case guidance system of the Supreme People’ s Court
was aimed at unifying judicial adjudication and realizing the treatment of similar cases alike to a
greater extent. However, although the Provisions on Case Guidance clearly stipulate that peo-
ple’ s courts at all levels should refer to corresponding guiding cases when trying similar cases,
there are situations in judicial practice in which local courts depart from guiding cases in the tri-
al of similar cases. Departure from guiding cases of the Supreme People’ s Court means that jud-
ges should follow a guiding case when they try cases similar to the guiding case, but decided not
to do so. It can be divided into two types: internal departure and external departure. In current
judicial practice, the former may be based on social and public interests, or take the approach
of a distorted interpretation of the guiding case, while the latter is based on the idea that “China
is a non-precedent setting country. ” Departure from guiding cases may lead to many adverse
consequences, including harming formal justice, raising the time cost of litigation, and increas-
ing the difficulty for judges to hear cases. It can be constrained in the following three ways.
First, to establish substantive rules for following guiding cases. lirthe case of departing from the
guiding case on the grounds of public interest, the specifi¢ critexia of not following the guiding
case on the grounds of public interest should be iconstructed, that is, the public interest in-
volved must be of overwhelming importance, .and ihé private interestdnvolved must be compara-
ble with the public interest. With respect lo)departure due todmproper interpretation of guiding
cases, the judge is required to explain the key points_of guiding cases based on the reasons of
judgment. Second, to constiuct a leap appeal system for litigation related to guiding cases. E-
ven if a local court departs from the guiding case, it is difficult for the parties concerned to seek
relief from the Supreme People’ s Couit ihrbugh appeal because the court of the final instance in
the vast majority of cases is a local ‘court. Therefore, although the Supreme People’ s Court has
established the case guidance system, it cannot effectively control the actual operation of the
system. In order to solve this problem and make it convenient for the Supreme People’ s Court to
access such cases, it is necessary to construct a special leap appeal system, whereby either par-
ty who thinks that the first-instance court or the second-instance court departs from the guiding
case can directly appeal to the Supreme People’ s Court, so as to ensure its regular hearing of
relevant cases. Third, to clarify the crux of the negation of the validity of guiding cases on the
grounds that “China is a non-precedent setting country” by pointing out that this argument is
based on the misjudgment of the status and role of precedents in the continental law system. In
fact, precedents of the supreme courts have at least de facto validity in typical continental law
countries such as Germany and Japan, while there is no substantial difference in the role of
precedents in judicial practice between the common law system and the civil law system. Be-
cause of the nature of justice and the unique role of precedents, the common law system and the

continental law system tend to treat preceden ts in a similar way.
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