BEfFEHRS

] s 3 % P R O 558 3 AT
fie Gt 4 -5 BEAE 55T p i

#

pd

RRIRE A B RE AP R T, HH AW S I & R B 6935 R A TR, 5
RIA HE B TALR G E G X, X RBIERAT AE S  BER EARE, WTE R
AT R ES R HR MR E IR & R T AT AR R E B
AREFABEREZARRLZFNREA TR AL E RGN ;)6 FARR T M
AR, B A P AT H i A A S B AT A AR R, L e A BV B S A A Y BE R EAN
Mo A BT H ARG REBRAEES P F— BFmE R ARX 2 20 B RA L
T %2, % %06 5 0 BEFATEFRAE B REFLE AP R T, § = BT H4T AL
TR, 7T f£ B FRIET 29 P AN ZRMEIEFT HAn e 09 AL TR, AP RER A 4 29 7
PN B B R AUHI AR K AL A d A A S BREAR R s B 2 BT TR 45 R A R
FME,H BB R HRER SN, T L SRR H R B4 A F AR I B ed 25 ML 5t
A, FARIE 4 2 F7 6 HLIE 5 T x5 2 £ R G A8 i R R AR R B ST 89 FTAE i)

FEEEERETAT R BAE T R EREEE ERA

FWF, B I RFEFR(SRIFRFR)ELEATIAN,

— PR BR AR ST B R IR 5 ) A R

IEASS TR E RN 5 o 5 S35 S5 AN 47 D P R A R LS AL, 8 5 R B
B A bR RS RUIRSE XS D24 J it I ) B BEOR L ) (R TR RE A 2 AT Y
THLT M S A AL ] RER BN [ BRI, W] SRATIE 2B It . XA ST A E
BESHKAT DL IS TR, B R DU ST R T L X e B [ PR % i
RGN T, B E LA ST AR ZEHRB T X g sy SO R, 350 A A

(1) See Yearbook of the International Law Commission, 2001, Vol. II, Part Two, pp.31 —34, 88 =91, 95.
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1 2l BEARAH MR TR A8 A SR ICHE AN AR B A2 o ARl A S AN e 2R

FBIRIX LESE SRR AR AR B FE ORI BT & Bt = B Se B, (LA SR BB & A 2
F1 o0 BT WIS Bt T o4, HORAEIE 58 )7 AR BUE 0B RA Rk L)
o [ PR A5 B AR AL A i D A B 9 B S AR [ — T I ST M B By, Bk 1 AR T [ 3 T
PEFE A TR B AR [ P R R A A AN BT DL, 35 5T AR A 45 R 2002 4T X0 ARl [ T 1Y
Bk BVEEARIE SRR, BT SRR AR I A M I EE SR A sl ) 3
AR A2 TR LG 1 [ P 5 5 P RE T 4% BT AT 9 5 BRARGE A AT BE ) R
SEAHRSE . AEELSE AP, BBARE [ BUR X M E BT (1977 o 53s S AN, T
BT ERE B R ST R B , O VR BO0 PP EUE . A R R it v = A0
BOGEE I B IEBEE TG | B AT URE I DL T, Ab T8 sl 67 (9 AR 38 [ A b 22
FIRBEEETT . S0, AEBUA E PRI A2 BB 9 3 0 R AR S 45 ) TR
GEP BRI PP B Z N E BREE STE R SRR 00 B0 L, B [ B 0E T gl
SO R A BEGEE A BTN, 551 KA R 0 FIASE [ S B i FE A 2 i
Tt RAPEIEN AL & o FEXAIOL T, sl tia ST 5 A s LA Al AT Ay e %, 1M He
FRARVEAR R MR 35 5 ST E h v 2205 1, DR Z0 3 LATE A

FEBCGH TULAIINE b, FhEUE) 28 F T AR I b B S AN B G Aofi, (5 A A A
FE RS TR o R A RN SO R A i Bt e B S i 7
L5 BB ST E AR R A 1 AR TS M I TRt A8 e S A BB BT A
HEANAT R R AL BT DEAT RS NTE 7 (R B B B s i i R AT 2 257 BB B A
Y7 A E T BRI R AT AL TR AATE] 1A BLE 7 XX L85 n] 1A% 25 A

(2] DG s o], 25 FURMBEST ha e 36 M B35 5T A BE I 18R 5C TR, 5 45 9% 35 e Jl - S50 ) AR [ i
BETAT I A o A N B R DO TIT Z B B 5e L0 P, See Martin Jarrett, Contributory Fault and Investor Mis-
conduct in Investment Arbitration, Cambridge University Press, 2019, pp. 162 - 164; Jean-Michel Marcoux & Andrea
K. Bjorklund, Foreign Investors’ Responsibilities and Contributory Fault in Investment Arbitration, 69 International and
Comparative Law Quarterly 877, 878 (2020) ; Occidental Petroleum Corporation, Occidental Exploration and Production
Company v Ecuador, ICSID Case No ARB/06/11, Award, 5 October 2012, para. 678 ; Hulley Enterprises Limited ( Cy-
prus) v Russia, PCA Case No AA 226, Final Award, 18 July 2014, para. 1637.

3] See Burlington Resources v. Ecuador, ICSID Case No. ARB/08/5, Decision on Reconsideration and Award, 7 February
2017, para. 635; Perenco Ecuador Limited v. Republic of Ecuador, ICSID Case No. ARB/08/6, Award, 27 Septem-
ber 2019, paras. 899, 1023.

(4] See Jose Daniel Amado et al., Arbitrating the Conduct of International Investors, Cambridge University Press, 2018,
pp- 68 =69 ; Jackson Shaw Kern, Investor Responsibility as Familiar Frontier, 113 AJIL Unbound 28, 29 —31 (2019).

(5) AR DRE PR AR ARTEARMARTTHE L5 AJUF- B B AR AL, flan,2016 4EZ5TH B
)3 — B 3% RF U 5 B 13 5 ) ( Morocco-Nigeria BIT ) ¥4 IR & A 22 T S i Yk B 15 92 2 SC 55 ST AT Ak i 4 2 08
H HHZE A %A H£%0, See Markus Krajewski, A Nightmare or a Noble Dream? Establishing Investor Obligations
Through Treaty-Making and Treaty-Application, 5 Business and Human Rights Journal 105, 114 (2020).

(6] See Tomoko Ishikawa, Counterclaims and the Rule of Law in Investment Arbitration, 113 AJIL UNBOUND 33, 33
(2019).

(7] See Diana A. A. Reisman, Apportioning Fault for Performance Corruption in Investment Arbitration, 37 Arbitration Inter-
national 1, 11 =18 (2021) ; Judith Gill & Rishab Gupta, The Principle of Contributory Fault After Yukos, 9 Dispute
Resolution International 93, 93 — 114 (2015) ; Mark A Kantor, The Impact of Contributory Investor Conduct: Only with
Difficulty Commensurable, in Meg Kinnear and others (ed. ), Building International Investiment Law : The First 50 Years

of ICSID, Alphen aan den Rijn, 2015, pp.533 —554.
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DO I 5 W AL B PP BE M 5207 A 2 5 I, oA A T et B PR 5 2k 2 h i
GEE STL I A S B , MATI HESh A 5 FEl 5 98 1 B A ORI o b, AR SORF AR [ Brast 9% b
BT AL i B HVE MERPEBL B PR vEAE B0 ST E 9 HTRLAE, 70 B A7
TE R4 TR, Sz RE AR At , SR [ P B8 2k 29 A SR A it

= B E AR B T AT B SR R A A

HE e A5 B sk 25 (contributory fault/contributory negligence ) , X HR M52 & I b4 |
SA RS AEEBRE b AR R A S i B R BRI A [ PRk 2R R
23T 2001 A5t i € B 50 [ BRAN AT A Y 54T 253K 558 ) ( Draft Articles on Responsibility
of States for Internationally Wrongful Act, T FR“CE E AL FARER)") 5 39 4 (fE
F) L HHE e E WSR2 PS5 2RI 1) 52 3 ] sl AT AT N B S A Hy T it
SR UUAE R s R A it 35 AR 100 o 450 9% i 2680 2 7 35 AR o 5 B I KB AR 4l 1% 2%
IR EPER PR, 154~ 1B AE MTD v. Chile 28 Occidental v. Ecuador & ORI ZE .
Copper Mesa v. Ecuador ZZ#ll Goetz v. Burundi & H I\ € 1 508 a4, AR /b T
B I 7 B A B A B R O A FR I T 2 R0 T AR . PR AR G A KR T
TRGAE,LO ) AR ok R UEZSUE” B UE B D43 L JE N, e Gy % L B = S A UE B 5E
AR L0 SRR b3 G2 A AR At A DR T A e B SR Ik I A R D S0, 380 {12
B A LA R A U

S — PR W T Wi kAT il 2B E . AU PR R i 35 50 Ak
filt, R PR U B AR ET I . SEERR G IR 2 R SR Gt B 32 sRAB R R SCHs 2
AR EREE D A 1 7 To A SRR AR R A, TO T B A R E e A
PR A 12 3 — U U T B 8 A B, (L E A iR AR AR | R 1, F e
MTD v. Chile Z& i H 37 J7 15 5K 3808 D i B 1l 22— S PP 382 110 £ ol 8 e o A PRI 2R
KA FAFTET G - DR AP i A o] B R BUR B 8] F 3 7 56 T3 0 H 1970 a] , A WA e
BRE R T BTG TR o X, RO R B S R I R AR R, A EREE B 0 A 2 1P
TR AT R 5 R TR Z T R O R )

90 R E B SAA YT . SR BGE SE A S AT N B AR EAMUR T AT,

(81 BB U S8 (U4 52 3 N 26 AAT o sl 22, A SCE IR R R A P miad 5 i AR Al Jitad 25 iy o8,
Lk 6 A5 R T B 09 i Ok S AR o

(9) RREES AU HILF AT SBRUE 2057, BRI H ot s 800 , (A BSL PR 52 5 # HOSE IR
PUEVE RS Tt i, IR ECRIE ) 55 1174 5%

(10) See Martin Jarrett, Contributory Fault and Investor Misconduct in Investment Arbitration, Cambridge University Press,
2019, pp.22, 29 -30.

(11) 2B B H Ao B E R 2 I i 55 25 B8, see Judith Gill & Rishab Gupta, The Principle of Contributory
Fault after Yukos, 9 Dispute Resolution International 93, 103 (2015),

(12) See Jean-Michel Marcoux & Andrea K. Bjorklund, Foreign Investors’ Responsibilities and Contributory Fault in Invest-
ment Arbitration, 69 International and Comparative Law Quarterly 877, 878 —879 (2020).

(13] See MTD Equity Sdn. Bhd. and MTD Chile S. A. v. Chile, ICSID Case No. ARB/01/7, Decision on Annulment, 21
March 2007, paras. 94 —97.
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HAELEAR T 5 R sl B I 3B AT, DROA & S AR ) & BT AR R DA ARl -, ¢
NG| RIEBGE T, AR5 A 2 3 3 A 0 3 1 S PR BURCR o Rt fE G A i
XF 52 B Y S8 S LA BRI TR A 2 bR MERY, A, (B R 5T Sk R 22 )
55 39 5 BIIRAT X R B R AT BN A R AT o o SRR TR W B
LR AR BE S IZ 38 PR B BT R U A, A AR R A B R AT
NG5 5| R AR R E A K

B = B DA ST R SR P Z A AR R ) i — e e b A
B TR AR Gt 5 A G 1 450 35 F A7 5 R ( concurrent causes ) 535,010 28 5 BT
T3 RO B 7 25 A T 2 A SRR R A B MER D S A, Bl AT B2 S H
i — RGN GAT T EAPEE ] . PP SN B, A7 D R OC R 2)A
A — R BOR B WA AT SR T T B B S BRI ) — R R
AT Ry g R U I 7 14T, R R B R E U & 41 MTD v. Chile
2, W T BT B B A B L R 38 JoE WA AR B A R Y
ERL AN AL PR Y M kL2 0C R A 5 | AR T [ R it ()45 | A4 i, XA
B2 DL AT figp e [l B 450 et 98 5 T AT B sl ek v e

S0 ARG A AT R AL AR T 2 e e B2 . Occidental v. Ecuador %8
ERE ST X — R AR B S SRR EE 0z R A 11 X e WA i e Bt |
T ik Bl —E A RE P A ol AR 8 [ SRR A AR X e ot HL B 2 i Lk =
i, AT L HAE B B B A TAGE B — B MR Ay A I R — A
NRE K R EZEB ) —50 7o FeUvBeéar Creek v. Pert\ B gk BE LA N, X B EE T ES K
BZENHE 31 T A IR R I ER 20 3E 2, ARG W A T O A B i fe
F L5575 P 32 401 35 0 R SR O A A J2 LA i) A 8 e %o AR I R TRAE A E . X
/DU TR 7 A0 R DR B S RO R A sk D TN 35 S R 7 1]

= BRPESCTTE b AE X5 ST AR R AR 3

XTI AL B B Y AR AL, PR B FEATE B (B X B0 4 PR

(14) See MTD Equity Sdn. Bhd. and MTD Chile S. A. v. Chile, ICSID Case No. ARB/01/7, Award, 25 May 2004,
paras. 117, 242.

(15) See Abengoa, S. A.y COFIDES, S. A. v. United Mexican States, ICSID Case No. ARB( AF)/09/2, Award, 18 April
2013, paras. 670.

(16] See Yearbook of the International Law Commission, 2001, Vol. II, Part Two, p.93.

(17)  See Occidental Petroleum Corporation, Occidental Exploration and Production Company v Ecuador, ICSID Case No
ARB/06/11, Award, 5 October 2012, para. 685.

(18) AH¥FEIIB R E MBS EE 0 N E A E 5K E , see Martin Jarrett, Contributory Fault and Investor Miscon-
duct in Investment Arbitration, Cambridge University Press, 2019, p. 161,

(19) See Occidental Petroleum Corporation, Occidental Exploration and Production Company v Ecuador, ICSID Case No
ARB/06/11, Award, 5 October 2012, para. 670; Hulley Enterprises Limited ( Cyprus) v Russia, PCA Case No AA
226, Final Award, 18 July 2014, para. 1600.

(20] See Yearbook of the International Law Commission, 2001, Vol. II, Part Two, p.93; Bear Creek Mining Corporation v.
Republic of Peru, ICSID Case No. ARB/14/21, Award, 30 November 2017, paras. 554 —559.
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WE, FEP A Z P S TR G B BEIS Y L HCR BB 0 B AR, A7 A R ST R
AP FAL T L B B BEARE o (2 G B4R S — TSR SEAT HUBE A A
R, RE SRR a8 e IR 5O A B B 380 2% i, T B 18 0 A AR i T o
BRE P 12D B B, W 5T DAL A E RS20 SN 42 T

(—) B ARAE ST B A 8 H e

T 56, B B0 bR 1 TG BEAE SRR B A 0 B DRI E . — T A G A 1Y
B E AR AR R B —ARERE T, 40 MTD v. Chile 28 AR 22 76 2 FH 3% 7 T AR FH AR 0 $ %
PR R, SS9 D SR DG i R I A B 4
MR, UEBA B0 & AR ek 55 52 AT AT Dy BB TR L DR SRS e I B A 5
73— 77 10, BV F AR WA g 503 5 PRI O MR E. LA Suez v. Argentina
(1) Z R, o J7 5k BT AR SE A B AT S5 il 15 Z 30 7K 55 A5 7K Ab AR/ 8 78 45 0% T ik
% PR RE 295 , (G BRI TR 52400 o PPERIEE DA URE A 1 &, 418 0 I 24 90 — B
PR BEAEHE AT T - A A 2B A BRI RE? Y Jl kb B BT AR
B 7 AL, AR 70 AL PRFT AR A 23 20 TEA 18 Sl 5 o S AW 5 B T 52 10
TR T ARXS 28 WA, T BR800 28 2 DI i Bt 8 S oK AR 18 3 I AR 2 L 5%
AT o TR AERAE VY HEAF BE IR MO P 5 MR R SR AR AT v, Aol B i 1 4%
PEHE TR WA A Bl IR LA BRSNS #0352, B0 E b i s I i i v o
B BT VUE TARAL, BOR E A AT R IR R A S PR SE 55, nI RE T I 3 i 5 25
TMAER TP P A BRI B E 2R

LUK, B BT B bR T T RE S8 A 52 Wl e oBRE 1) A A AT ) 7 AR IR T AT . B N
1 Anderson v. Costa Rica Z& 7, BESHME i BF ik 220 Villalobos W58 JE 1 4E R 15 sh 1Y
2 ) [E B3 4 i il o B0 ( The International Center for Settlement of Investment
Disputes, ICSID ) 5K BT A 10 2% o APFEBE LA HI I T AN AFTE XS RF 37 28 B i 50 5¢
hy I FE A R I R BRI AR R TR T R AR i L 2 D A DR AR T i AT IR A,
HE 7 O TR A AR B B A G R IA BRIk A ) AR, B B i R
AR S BRI BT 45 2 T R AR PR 45K, FURTEVEHAI W 7 i9AT I 455 1 Rk
PFTEIRE . X EIRAE , BB B AR R AR A R DR A8 52 Wi n] REAR R T 12
(18 AR E o

BEA , BEAPER BT E AR vEad T AEAL) RS (7 SR TG HE A A8 JE Al DA T 8] 428 7 A B 9T 3 52
ffo LA Churchill and Planet v. Indonesia Sk {51, B3 38 77 UL )32 Je v SV 50 1 a4 L™
RARVE AT g Hy, R BUR LS . BT 38 M4 5T 00 B AF A VE AN O 3t , DR D ) 0
B A Shte B SC S IV 2 SO 2R 50 =07 thid o X AR Ny, — D B4
U TE T BYALEE T AR R A AR AR AR , 0 2 T R A R BB 4 i AR i, i

(21) See Suez and Interagua v. Argentina, ICSID Case No. ARB/03/17, Decision on Liability, 30 July 2010, para.209.

(22) See Stadtwerke Miinchen and others v. Spain, ICSID Case No. ARB/15/1, Award, 2 December 2019, para.308.

(23) See Alasdair Ross Anderson and others v. Republic of Costa Rica, ICSID Case No. ARB( AF)/07/3, Award, 19 May
2010, paras. 15 -28, 58 -61.
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AR ZE I 7 PR B T ARSI, PR I R SR AN A A 2

ZrA Ll W B il FHRICR , BRI 0 3 bn v (R B 15 s R AP 3 i ek /0 $5 9E  3
AR A O 52 PP R TCHE A PESS B T30 00 R, Foe 5 i 5 3 X 3 0 1Y)
WA TEAT , DT (B2 (545 B 2 DA A7 Ry A A 40 5 TG RO s Bk 2D i A B A T

(=) 2 AT B AR A

RS BIPERGEE bn i) 122 W 08 38 TR AT, HV AR A [ PR % 45 24l 29 158 [ B ik
BEEAL , WA EAHEAR I E o LR AR AN 2 sl 8 2 R A, (H AT BT R
R . BT E AR B AT o B R AR P PR S B AR ME R E . X 5 RAGE Lt kA
TEMIBREIFAE AR R o BINC B R IG5 39 LIk KM, « HELRepk AR e n]
IR B TR B Z A T R B N LA 1, BUASTEA T R 19 52 35 28 0 LA N () I 7 5%
BOR B SRk 2 A (R R 7S Hodp ) R A (7R (due care) B S HRER”  FER AL
AR B AR UEFIBTRY o MRS VRRE FA RO R, B0 3 v S 4%
GEBAT AR UE A R S AR IR T 1

WAMEE S, PR S E AR E 5903k B B E U B A B U R . DLEEIIR
BUEFRIE M), 1934 A IRAGESE — R F IR ) iy A T3 b JOhe i 200 S dln (9 CRAGE S
SRR A TR R P E T ) FE O B Wk O R ES R R S B T R A B
PN BRAE T AT R TR — e 27K i B A 3 A2 Rl A, I
FEP= A T R E , BAA R Bk Z45 I3 15 0 2 RSk S — 3 A RIS (BB
TIFIE R & SCRIE Ao X AT LU W1 22 B E i i 38 R A7 b, O Je 28
F14) T2 FE P N5 IO 2 B 4 17 A 0 S ol 1 B A ™ (28

NHP: 45 % 2 i A ] P 5 o A P FH I e B0 )RR AR AR RO R A, 5 3
AFRUERAIRF L2 B A B A E S BRI T2 AR i A 28 04 P D 2 55 T 4 s 11
TERVR 256 B8 %45 7 i LA — I B SR IR VR R Ll A 7 IR 43 0 3 1 A B 15
N, A 8 3T M5 15 A A A ) b 33 P B 5 3 i — R [ A W AP R o i
R B A 0 PR B IR | VAl B 5 O A o TR AR A
PRS0 18 0 AP E SR AT IH Ay - 55—, ZE T R4S 0% Z Wi 0) 7 8 [0 AR 9 0t
H Y X A5 G AH G I kA T BRI 2 5 55—, ik LA e L IR SR BB
A HRR T FE it 5 56 =, FE BRI AR R A BRI, MR UL 0 B e AR AR A R A
Aoy IR R B TR 3R 5 2R DY, e A 0 B R IO B BRI R A AT AN RORRE S P Y 5
T, BR8] 2 0 [ 5 Wil IR I T B BRI R, DA

(24) See Churchill Mining and Planet Mining Pty Ltd v. Republic of Indonesia, ICSID Case No. ARB/12/40 and 12/14,
Award, 6 December 2016, paras. 58, 475, 504 —506, 528.

(25) Yearbook of the International Law Commission, 2001, Vol. II, Part Two, p.110.

[26) Restatement (First) of Torts, §283 (1934).

(27) Restatement ( Third) of Torts; Liability for Physical and Emotional Harm, § 3 (2010).

(28) [3E]EHE - Rdhlrs (P Hhie) #2010 4ERT, 55 161 5T,

(29) P AFRUEXAT W AFES S 535 E 4R i BAAZER , 2 WX SO - R RAE: i R @ i al i), (3R
BRIEARITIE)2013 455 3 19,57 82 - 83 Wit
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il b P55 7RI [ 2 A ATA DG AR, S5 o I BB A Tl 8 B AR oS A5 0 Y BRI
i, FUREE G T 5 B AL

HPEREGEE RS B AR UEALE P BTE G AR b iy Bl (B2 ME— A9 HAK
PO BRI B3B8 b o R R J H e T 0 ™ PRV [ 587 sl B A ) S A
BRI (R, B AR o I 26 5 A Dy ZOR LS tsd F T 5T B A AR il 1
PPN LR T 15 B, X A SR A AN 1 s 2 sl D I S5 . Rt
VRS i 350 BT e B ST AT DA vHd T P B AR el AN A2 O 7

B3 T IR A T BRI A £ R A R T M AR B A AR A S B A U R I A
HERX—HFETTIE , b nl S OR TP 1R A B AR IR T B AR . AE R RIESF 24
TR 1A TR ATAE S (S AR 3P A S I T B, an e LA R = 0 3 S (i B
P, RIS B = AXH T R A ™ AR A R R U 15 A Bl T (LA TR DR
FEAA I A R B AR 5 2 5 B AR S50k K 2 A [ B 4% BT b, Suez v. Ar-
gentina (1) 5¢ Foresight v. Spain 45 Z (19 e R FH BB 0 8 X — F LA, i L4
PR X R R AT B HOA A SR I I A A R R R S BRI A, S R BE . 25 L,
PGP EEE Ay PN W TE G S AU 5 5 B, TS S RR0K P BRI A B v A 50l E 81138
T ERPEBCREE R  AE PR Y 12 B BOE M 0 SR RIAE

P E PR R e B B ST S [ A5 i 8

R BN i BRI RS BB 8 A o A B B 0 P A0 R B 4 — o A ML, A A
KB [ B i vk S IR A o AR T, [ B 13 T 4% 29 A B8 A3 v ) 508 2 T A 1) R
7 PRI Bz A FGE A SV S A v iy HMAGE P AN 9 38 ST A E S AE AN
P, HARRE i 2 0k (55 S8

(—) AR AM A 09 22 R £

TEBFEHE THERIAE L, fPERIE B i = 0 BEASBE & i R, T RE S | & B b B
2o LI PEiad 87 R B, CME v. Czech 58 b I8 ke S AR 53 2/ “ ARSI T2 ARAUAT
A NRAEBR P Z UM E AN e 1 ZeleanV I+, BE s BUR ANSAT 3 45, R A2
LB e B FUR BRI 33 23 SORE R R 35 5 8 R D7 1 IR B AT A
NP BT EE AT, AR BEA AR B sl 55 SRR 1, ELHA (8 o B B DA 3
X5 B ISR T 5 Ak TR B A sl e AR A S B B o SR, RS BB AN DL i e
WA SR T i e A WO A RE SCHY , N e A Sty SR 5K 32 0 3 1l 2 b s ik AT it

(30)  BEPEASRUEAR B nTAREIE FH A SR AR . S 458 CRARE I AR UEZ A ) , (WP ) 2015 4255 1
1,55 108 - 109 7T,

(31) See El Paso Energy International Company v. Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011,
para. 523.

(32)  Z U4 (IR G M 2 0 PP A PR A 53E D) , I 58) 2005 457 3 11,45 96 - 97 Tt

(33] CME Czech Republic B. V. v. The Czech Republic, Dissenting opinion of the Arbitrator JUDr Jaroslav Handl against the
Partial Arbitration Award, 11 September 2001, at 16 and 20.
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I B B B9AT s 24 T i

[ PR AT R A5 8 5 T AT P RE & A A 2R LA 1B 0, R Ay ] B 48 % 2% 24 6 Rk Ok
PR F DAL, FAH SR A Jiits J , 4 29 07 Al Bk 2 WP/ 22 BEAS AR 8 A7 58— AUl
FUEMILZ: . MHEZT AR MPERIEAE N 55— BURU R 1A TEAL FRA SR FIH AR A% ot
B IUERMFR AR P AT E 2P XA M S HEAT A o DI, Fd A it i e R
0% G A LA S At 55 8 52 38 T AT A SR G R S B U B, AR SR 2 B A
WA 5 S, XTHT S A 7 JE SR A S A T T, LA S it TR L o

(=) BRX A RN E

BGEHE TR R R ZAF B BN E W AT RE " AW 2% . LA South American Silver v.
Bolivia Z2 4401, t1 T4 5% 2 i Y - 25 Jie BB URGTICH 3 J5 2R 28 WYY 3 , A 48V % A
TR RRVFRUNTE A I 5K BTG 5 S HCR A A RIAETETS YL BRI 28 00 U 2 1l e R
SEAR LA o A BE DA B A . ) R A i T SR A 25 B AR IS, AEL PR R SR AR 1T
R, X ASRE I P T3R8, RIS SCRFI 4B AR k. BARTEPRIR G R
B RANE b RS A R A R OC R (L HAHEPR G P . AR 2B A M 45
SEA A 2 B H T 7 R S B R BT A R ROAT N, AR AR SR SRME: A o — Nk ok
o AR A Bt B BIE , AP FBE N 2 75 £ 19 A 1500 I B S IR A 1 SR RR VR LR o
TR PR B 7R B 48 0 ESCR AT 4 VA R 2 00 H 7 Az 8 i HL AR L4 A8 4k 25
MRS B d U A] I, B A AL KOG R B AL BEA Y 5 RV A RS A B OGO
A IE A T AR B 25 1 S P 5T A A SRR PR G R . e S
A HARLA Copper Mésa v. Ecuador 22 H1 G DA 4598 A 1) 4 3UA T -t S Bk H 37 5 4
R RAVT , SO E 7 R e i IS ARG s T 5 Y AL XA eh e (R SR PR
FEIAE HE 7 48 5 B R 0 R RR R D e Z AR ZE R DG R B350 AEJuRH & o,
sk e R PR B4k 25 S o] B8 R JCRH 0T AT R 3 7 IO B 45 [R) RV S 3T o DR R i B el 75
YE JURHYT 1B HE SR i S RS it =2 (B A 7 43 PR G R 3O

[l JB 32 S AR Bt 5 1 8478, W3 7 5 8 R 5 AT DR o0 i) B S B R A O
PR, T LR R B T AN S AT A OE B FR TR g e S X i, T [ 4 B R A
Fo MRS MR TR A T8 7 1 B 1 1k 2 R A A R T 08 A, PT RE O  AE
PRI S o XA 2 A, PP ERETE R OC R I A b, W S TR I T 58 8 i 5 0k
HITE 7 R ) S BRI 5 AT M Z AR A RO R  RAR R BB AR AT A
SRR E T R A S R B TS IE , 75 A R O R AR R i

(34) See South American Silver Limited v. The Plurinational State of Bolivia, PCA Case No.2013 - 15, Award, 30 August
2018, paras. 875 —876.

(35) See Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No. ARB/14/21, Award, 30 November 2017, par-
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[ Abstract] As a mechanism created for remedying the damage of foreign investors against
their host governments, international investment arbitration plays a minor but increasingly im-
portant role of investor accountability. On the premise that an investor claims against the host
state, investor liability could passively be found in the negative form of diminishing the liability
of the host state or absolving the host state of liability, instead of a direct burden on the liable
investor. For that purpose, the theory of contributory fault and the standard of a reasonable in-
vestor have been widely invoked. The contributory fault theory is well embodied in both domes-
tic and international laws, especially Article 39 of the ILC Draft Articles on Responsibility of
States for Internationally Wrongful Acts. In the five cases of successful application of the theory
so far, it has been applied in the determination of liability or quantification under specific con-
ditions, including a breach by the respondent that caused damage to the claimant, an invest-
ment misconduct, a causal relationship between the investment misconduct and the damage in
dispute, and a material and significant contribution of the misconduct to the damage. The stand-
ard of a reasonable investor has not only been taken as a’standdrda for deciding an investor’ s
fault and legitimate expectation but also affected the jurisdjciion of a tribunal and the admissibil-
ity of arbitration claims. Derived from the “reasonable person” standardiunder the domestic law
of torts, it has been evolving to create a duiy/ef due diligence s réasonable care and other related
obligations for investors. Despite thése theoretical grounids and developments, the arbitral prac-
tice of investor liability showéd'some problems. Fiistly ) there are misunderstandings of the basic
concept as well as the causality element ~which’require clarification or correction by subsequent
investment tribunals or definitions-by 1aternational investment agreements. In particular, a cau-
sality analysis in the determination of investor liability has to probe into the question of whether
there is an ultimate causal link, directly or indirectly, between the investor’ s misconduct and
the fact that incurred liability. Secondly, the existing standards of conduct for investors are too
general , leading to elasticity in the application. International investment agreements may need
to adopt more specific requirements of the reasonable investor standard developed from practice
and allow tribunals to take international conventions, standards and other international norms re-
lating to investment regulation as standards of reasonableness rather than legality while determi-
ning investor liability in a passive and negative way. Thirdly, the unrestricted exercise of dis-
cretion by tribunals has resulted in the uncertainty of decisions. It is thus necessary for interna-
tional investment agreements to provide discretional guidelines for tribunals, such as a structure-
d investor liability commensurate with the severity of investment misconduct or even relatively

fixed liability-apportionment rules for certain circumstances of contributory fault according to the

regulatory objectives of the contracting sta tes.

(FTHE% 5. A1)
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