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[ Abstract] Existing analyses by Chinese scholars of the duty of care in the crime of sex-
ual assault by persons with the duty of care have such prominent problems as inaccuracy in spe-
cific judgment and lack of clarity in substantive meaning and core elements. If applied to crimi-
nal judicial practice, it may lead to the confusion of standards and wrong conclusions. As a ref-
erence, Article 174(1) of the German Criminal Code clearly stipulates that a person with the
duty of care that commits the crime of sexual assault on a person under his care is the person
who performs sexual acts with “a person who is entrusted to him for upbringing, education or
care” , “a person who is his subordinate within a service or employment relationship, by abu-
sing the dependence associated with the educational, care, service or employment relation-
ship”, and “a person who is his biological or adopted descendant or the biological or adopted
descendant of his spouse, life partner or a person with whom he lives in a quasi-marital relation-
ship or quasi-life partnership”. In the specific forms of care, family ethics and sexual morality
should be given priority in parent-child and family relationships, which have abstract, the most
rigorous, and the most specific identification and presumption:~The relationships of upbringing
and day-to-day care are the most extensive and mosy eommon, providing the foundation and
backbone of caregiving. If a relationship of upbringing and day-te=dai care cannot be identified
an education or employment relationship,that has lower standards, but should also contain ele-
ments of the abuse of dependent relationship, can e considered. On this basis, the essence of
the duty of care is that the\caregiver oversees‘and guides the lifestyle and spiritual and psycho-
logical development of the person under care, who is dependent on the caregiver. A sexual rela-
tionship between the caregiver-and\thie person under care distorts the relationship of care and al-
ienates the dependent relationship, essentially violating the sexual autonomy of the underage
victim. The standards of personal care concern the personal relationship rather than the property
relationship, attach importance to the spiritual relationship rather than the material relationship,
and focus on psychological dependence rather than financial dependence. As for the specific
types of duty of care stipulated in the Chinese Criminal Law, a general formal judgment can be
made based on the obvious and strict normative attributes of and distinct legal provisions on the
duties of guardianship and adoption. The duties of nursing can be regarded as narrowly defined
duties of care, which play a fundamental role in the specific type of duty of care. Education in
school is similar to the relationship of education in German Criminal Law. For the duties of edu-
cation, training, and health care, when it is difficult to identify personal care, a determination
can still be made on whether there is an abuse of the relationship of employment and depend-

ence, thereby identifying the existence of the duty of care at the level of employment relation-

ship.
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