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(2] See Uinted Nations, Policy Brief; The Impact of COVID-19 on Women, 2020, p.9, https://www. unwomen. org/sites/
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(3] See Joy Guo, What is the Best Paid Parental Leave Arrangement to Promote Gender-Balanced Caregiving in the Home,
and Gender Equality in the Workplace in New Zealand, 1 New Zealand Women’ s Law Journal 65, 66 (2017).

(4) TEVLHIR X EONE UL 1 =R Y P2 78 M S RIS 110 3 i (B 0 4 A T #E47 19, il T3 4 [ K
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(5] See Memmi Matero, Breadwinners and Primary Caregivers? A Feminist Critique of Gender Equality in the EU Law Paren-
tal Leave Framework, 24 Trinity College Law Review 69,78 (2021).
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(6] BRI CLEFHIAL) , T 55 BN 4K 2008 4R, 55 50 L,

(7) See Wendy Williams, Equality’ s Riddle: Pregnancy and the Equal Treatment - Special Treatment Debate, 13 New Your
Univversity Review of Law and Social Change 325, 344 —345 (1984 ).

(8] See Talia Saypoff, Breeding Incentives: Parental Leave in Japan and the United States, 23 Hastings Women’ s Law Jour-
nal 275, 277 (2012).

(93 Z UM itk HASTT LI SRR 25 Ao < 1l B2 A G Al Bl ey ) , ] 65 985 3 X O [ 5 222 11,2018 4§ 12
H 55105 -106 11,

(10] See Samantha Odyniec, We Are Family - Examining Parental Leave and Non-Normative Parents in the United States, 4
DePaul Journal of Women, Gender and the Law 34, 37 (2015).
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(11) See Hofmann v. Barmer Ersatzkasse [ 1984 ] ECR 3047.

(12)  See Konstantinos Maistrellis v. Ypourgos Dikaiosynsis [2015] IRLR 944.
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(16) See Catherine G. Meier, Protecting Parental Leave; A Fundamental Rights Model, 33 Willamette Law Review 177, 198
(1997).

(17) B - CLEAHIED) | 7 55 BN 434K 2008 4R, 5 68 T,

(18) See Malory Campbell, Family Leave: Comparing the United States’ Family and Medical Leave Act with Sweden’ s Pa-
rental Leave Policy, 9 Notre Dame Journal of International & Comparative Law 116, 135 (2019).

(19) See Kristina T. Geraghty, Taming the Paper Tiger: A Comparative Approach to Reforming Japanese Gender Equality
Laws, 41 Cornell International Law Journal 503, 514 (2008).
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(20) See Talia Saypoff, Breeding Incentives: Parental Leave in Japan and the United States, 23 Hastings Women’ s Law Jour-
nal 275, 283 (2012).

(21] See Council Directive 2010/18/EU of 8 March 2010 Implementing the Revised Framework Agreement on Parental Leave
Concluded by Business Europe, UEAPME, CEEP and ETUC and Repealing Directive 96/34/EC.

[22) See Gemma Mitchell, Encouraging Fathers to Care; The Children and Families Act 2014 and Shared Parental Leave, 44
Industrial Law Journal 123, 123 (2015).

(23] See Memmi Matero, Breadwinners and Primary Caregivers? A Feminist Critique of Gender Equality in the EU Law Paren-
tal Leave Framework, 24 Trinity College Law Review 69, 74 =75 (2021).
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(25) See Memmi Matero, Breadwinners and Primary Caregivers? A Feminist Critique of Gender Equality in the EU Law Paren-
tal Leave Framework, 24 Trinity College Law Review 69, 83 (2021).

(26) SUWAFRER . EGFZE:(CHE HK? “HFE" A8 SHEHENESNETRRES) REAEX(ERLT
PN A 28 1#,2013 4212 A, 55 121 7L,
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(28) See Joy Guo, What is the Best Paid Parental Leave Arrangement to Promote Gender-Balanced Caregiving in the Home,
and Gender Equality in the Workplace in New Zealand, 1 New Zealand Women’ s Law Journal 65, 75 (2017).
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(2021).
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[ Abstract] Since the birth of parental leave, relevant researches in the international
community have been focused on the most controversial gender issue, and the consensus that the
design of the legal system is the key factor affecting the sexualization of family care has gradually
emerged. From the development context of parental leave systems in other countries, we can
roughly sort out three legislative models: (1) the gender difference model, which replicates and
strengthens the traditional gender role by allocating parental leave only to women and excluding
male parental leave right; (2) the gender neutrality model, which formally provides men with
the possibility to take parental leave, so that men and women have equal opportunities to apply
for parental leave, but in essence provides no incentive or pressure for men to use it, and there-
fore does not reverse the traditional gender order; (3) the gender reconstruction model, which
is characterized by the establishment of an exclusive “father quota” , that is, the father’ s exclu-
sive non-transferable parental leave. In recent years, in order to achieve a more friendly and
reasonable gender normative order, developed countries have gradually adopted the gender re-
construction mode of parental leave legislation. This mode uses/five criteria to assess whether
parental leave measures can achieve the purpose of substaiitive gender equality; first, whether
the subjects of right are limited to a specific physiaiogical gender; second, whether the salary
substitution level is sufficient; third, whether the ‘relatively sufficient salary replacement pay-
ment is reasonably shared; fourthvthether the time and twethod of taking parental leave are
flexible ; and fifth, whether tlie attitude of the workplace\towards fathers taking parental leave is
positive. Practice has shown that providing<fatheis’ with non-transferable parental leave with
higher salary, flexible leave methods and distnissal protection and with the labor costs borne by
society instead of the employer can<in¢rease the proportion of fathers using parental leave to a
greater extent, and break the traditional gender norm of “men working outside home and women
working at home”. Although local governments in various parts of China have begun to inten-
sively introduce parental leave measures since the second half of 2021, the regulations on paren-
tal leave they have adopted are relatively simple, mainly focusing on three factors, namely
rights subjects, children’ s age and leave time, without clearly establishing the value concepts
of regulating gender order and promoting gender equality. By refining, analyzing and reflecting
on the basic laws of overseas parental leave legislation, China may adopt the following measures
to improve its own parental leave legislation: enhancing the legislative level of the provisions on
parental leave; upgrading the legislative concept of parental leave; clearly establishing the non-
transferable parental leave enjoyed by the father; adopting comprehensive measures to encourage
fathers to take parental leave; gradually extending the time of parental leave; and considering

frontier issues such as inequalities between different family types and between workers with dif-

ferent identities.

(FTHE% 5. A 1EH)
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