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[ Abstract] Different from formal futures trading, a virtual futures trading platform does
not aim at the future delivery of the subject matter. The trader actually forms a quasi-gambling
relationship with trading participants, the transaction funds flow in a closed loop, and there is
no connection between transaction results and the real market. Virtual futures trading without
the purpose of illegal possession can be divided into two types, namely the “binary option”
model and the price difference model. For the “binary option” model, the Supreme People’ s
Court Guidance Case No. 146 adopted the substantive interpretation approach and characterized
it as the crime of operating casinos. The “binary option” involved in the guidance case does not
have real underlying assets, nor does it have any function of risk management or price discover-
y. This is the fundamental reason why it is classified as the crime of operating casinos. As for
the price difference model, although the judiciary has basically developed the practice of con-
victing the perpetrator for the crime of illegal business operation, this practice cannot accurately
encompass the nature of the behaviors in such cases. Firstly, cqmpared with the legislative and
judicial experience of the highly similar “bucket shop” cases\abtoad, it is more accurate to
classify them as cases of the crime of operating casinos:\econdly, the analysis of the nature of
the behaviors in the cases reveals that, on_the onehand, there is adiigh possibility that no real
underlying assets exist in these cases. On jthe other hand, .ali\transactions in these cases are
closed in the virtual platform and 4iavée no relationship with\the real futures market. Therefore,
such transactions do not have ‘the essence of fututes ; but purely create risks as a tool for people
to speculate. Characterizing such behavioias the crime of illegal business operation does not
conform to the nature of such behavicr.) Thirdly, based on the principle that collective legal in-
terests should be able to be reduced to individual legal interests, the illegal business operation
that can be criminalized must be those that are consistent in nature with legitimate business op-
erations. However, there is no consistency in nature between the price difference trading and
the behavior of futures trading, and it is impossible to reduce the corresponding collective legal
interests to individual legal interests. Finally, the viewpoint that such transactions do not consti-
tute the crime of operating casinos on the grounds that their participants do not have the inten-
tion of gambling has both the problem of overgeneralization and methodological errors. The veri-
fication of the purpose of illegal possession is crucial in the determination of the crime of fraud
in cases of virtual futures trading platforms. The core criterion for ascertaining the purpose of il-
legal possession in a case should be the manipulation of the results of the transaction, which
leads to the deviation of the transaction from the nature of gambling, namely the occasionality of
winning or losing. Auxiliary criteria in such ascertainment include refusal to reimburse and re-

verse calling.
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