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[ Abstract] The National People’ s Congress (NPC) and its Standing Committee ( SC)
exercise legislative power in two ways: enacting “laws” and adopting “resolutions” or “deci-
sions” (‘hereinafter referred to as “decisions” ). When exercising legislative power by adopting
decisions, the NPC and its SC no longer strictly follow the law-drafting standards and often use
policy language. Furthermore, they also adopt more flexible law-making procedures: most of the
legislative decisions are not promulgated by the order of the President, are deliberated only
once, and are not published for comments before adoption. This practice has caused many prob-
lems. First, in practice, there is no difference between legislative decisions and “laws” in legal
effect. Legislative decisions are applied as “laws” by the judiciary and other state organs. As a
result, theoretically, the NPC and its SC can legislate without following the law-making proce-
dures stipulated in the Constitution and the Legislation Law, which undermines the seriousness
of the legislative procedure. Second, the legislative power and other kinds of powers exercised
by the NPC and its SC are different in terms of exercising requirements and legal effect. If the
NPC or its SC can exercise both the legislative power-and other powers by adopting decisions,
the distinction between the legislative power and othier powers is blurred and it is difficult to tell
the exact nature of the power exercised by the.NPC or its SC when it\enacts a decision. This sit-
uation results in many controversies and siher problems in theory and in practice. Third, legis-
lative decisions can contain prayisions that contrayene existing laws. Consequently, they can be
used to explain the impioper exercise of powers lyy>the NPC and its SC. As a result, it would be
difficult to effectively regulate the exeieise of powers by the NPC and its SC. In view of these
problems, it is necessary to cliange) the practice of exercising legislative powers through the a-
doption of decisions. Firstly,it should be made clear that the NPC and its SC can only exercise
the legislative power when they need to handle a one-off matter in a way contrary to current laws
or in a situation where there is no constitutional or legal basis. The idea that the legislative pow-
er cannot deal with one-off matters should be abandoned. Both the origin of legislative power
and comparative law show that it is common for legislative power to deal with one-off matters.
Secondly, the procedures of the exercise of legislative power should be unified. The legislative
procedures provided for in the Legislation Law should be followed whether in creating non-ideal
laws with local and temporary characteristics or in exercising legislative power for one-time mat-
ters. Meanwhile, it may be necessary to revise the Legislation Law in light of the uniqueness of
these two situations. In the long run, the name of all kinds of legislation should be unified as

3 laW” .

(%, L RE)

- 107 -



