EFRAHSR

) 5 1] A g 325 e A Hh 1 T P A P DA

HEE

NBTRE . B RE Fame) R EM ke isb B Ao d) EMrmfrieiz, BARFAZEAR
) g sk AR R R P — ANRAA R X TE— AN — R RPN &k —FEF,
MR AP HLHE L — AP AR IR B 9 A AT R R R T 2 B e BT £ R, AP FEBLAE Sk
FARALAE FFERIHE AT 2 S F o T A2 P R R AR B ARA L, AR
F S0 R AR IE R A AR B M A — TR R RN AR O E T RE
L B 69k AR (E M) Fo s A2 5 69 B ATEAE A (BN, AF A — AR AP AR
M5 A AP L FEIE R T AR ek 2 R A A 2R I R BT RE IR KT 2 A L {2 8
ERCBIIMER AR, BRmE ARSI BRI FE kAR P — R R 6
FFF B, AR AR, M LR 5 3R Rk

R B R Sk gk RS TREME CBIIMELAFRE

SR F E B K FE R IR,

— 5 =5

“UEFFEF" (abuse of process) f&—Fh R PEPTAE, H AF7E T B - 15 X R AR AT H
PR ZURE AR [ PRk E B 52 b [EHGE PR 4 52 28 125 B 0 M AN (W) T 22
S ARSOOGTE I 2 [ SR AR , BV 1) kg 32 8 Ak 3L ] 5 ) 4 i 1) 92 e PR 2 7 (20 1Y
S TR A T Rl % ) A i ) VR AR e S e e Y A P ()G . I PR B ( Inter-
national Court of Justice, 1CJ) 1953 4F-7E“ 242 LRI 28 A SR phe v 2y YR AL B T 8845 1Y)

[ 1) See Yuka Fukunaga, Abuse of Process under International Law and Investment Arbitration, 33 ICSID Review 181, 192
(2018).

(2] See Chagos Marine Protected Area Arbitration ( Mauritius v. United Kingdom) , UNCLOS Annex VII Arbitral Tribunal,
Reasoned Decision on Challenge against Judge Christopher Greenwood, 30 November 2011, para. 140. BR93AG Pi8 A<
SCHR IR R 240) ML AP FRUEE SR 01 (1 BRI DR 5 B 3% 5 M 34 (https < // pea—cpa. org/en/cases )
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MR AR 4E, SR 1m] 1 9 A OC A I VR Bl ik 2« A 2 48 0B A 2 B P 1 | 20
Fi H A i e HRZ: e 08 KL 24 R D S o 3 [ A AT AT AN 2 22 4k 030 ) 1991 4E 1989 4F
AR S L4 1 1992 4F“ HIAG BT N IS LE R Eh o1 58, (50 [ Bk e A T s Ak PR 15
Ve P PO AR e k. I, EBREEBETE 20 224 A 8] LR % [T Ab Bl ik
MR IR, AR AR AR5 B T5 T i I PRk B i S A b e i T St g o R e e
BE. H 2018 4ELOK FEFRIE B 2 1 DU RO, 3 2018 45 Hi S AR SR Rin 27
(WP BO EE5K) (1692019 4 FELEFRIGE = 58" (P12 SOod 5K ) (70 Fi BTk R %, (8)
DA 2021 4F <« SERRAFARZI) 7 (W25 RO 5K ) 090 BRI BE LIS A S AR P
BUAE [ 52 0] 32 i 1) 20 51 S 20k 5 1982 4F (B A R 1L A 2) ( United Nations Conven-
tion on the Law of the Sea, UNCLOS) ( FFR“ CHFEIEAZYY ™) T T Ik BEE A0 45 B 4L A 3%
JE I A 72 725 15 B2 (International Tribunal for the Law of the Sea, ITLOS) . Hii#& ££iX 7
(RS2 BRALHT 2000 4E & R4 Ag e (102006 4F« B E ZWiiFR 7 e kML af g 00
12015 45 FE AP EREE " CREFEAUCAT AT 52 3800 ) 5 20 T J 5 A 45 2015 4R« B R - 3ieoe
PUS-FAESR” (IR ) (30 F0 2021 48 5¢ T HOR M 15 Shgp A SR A B RE T A9 7 T )
i 5 (B R/ SR A0FR) 7 (AR B HLR M/ BRI R ™) (W12l x5k ) U9 5
FEI By BE A LU, PR 0 2 ) LTS 25 2 1 R 0l T R ) R ) R e AR WL

JRUE E A AR DU A SE e (R DA 1 22 J6 S TR R iy o — 2D A . =
BUHAOIR I Y S R S5 4 i TC R P U AT 7E [ 52 [BE V22 1 3R A5 U2l 9 = 491), O HL3x 4k
T HEAE A5 5 T PR PP O At BT RE XX — [ R T 70 43 1) 1 T R, A 1 22 A X
AR P () VR AR AT A b AT (i 5 BRI/ SRR R ) o X, “ (e Ao 4%

(3] See Ambatielos Case ( Greece v.United Kingdom) , Merits, Judgment, 1. C. J. Reports 1953, pp. 13-14, 23.

(4] See Case concerning the Arbitral Award of 31 July 1989 ( Guinea-Bissau v. Senegal) , Judgment, I. C. J. Reports 1991,
p. 53.

(5] See Certain Phosphate Lands in Nauru ( Nauru v. Australia) , Preliminary Objections, Judgment, I. C. J. Reports 1992,
p- 240.

[6) See Immunities and Criminal Proceedings ( Equatorial Guinea v. France) , Preliminary Objections, Judgment, I. C. J.
Reports 2018, p. 292.

(7] See Certain Iranian Assets (Iran v. United States of America) , Preliminary Objections, Judgment, 1. C. J. Reports 2019,
p-7.

[8) See Jadhav (India v. Pakistan) , Judgment, I. C.J. Reports 2019, p.418.

(9] See Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Iran v. United States of
America) , Preliminary Objections, 1. C. J. Reports 2021, p. 9.

[10) See Southern Bluefin Tuna Case ( Australia and New Zealand v. Japan) , UNCLOS Annex VII Arbitral Tribunal, Award
on Jurisdiction and Admissibility, 4 August 2000, Reports of International Arbitral Awards, Volume XXIII, pp. 1-57.

(11) See Barbados v. Trinidad and Tobago, UNCLOS Annex VII Arbitral Tribunal, Award of 11 April 2006, Reports of Inter-
national Arbitral Awards, Volume XXVII, pp. 147-251.

(12) See South China Sea Arbitration (the Philippines v. China) , UNCLOS Annex VII Arbitral Tribunal, Award on Jurisdic-
tion and Admissibility, 29 October 2015, Reports of International Arbitral Awards, Volume XXXIII, pp. 1-152.

(13) See “Enrica Lexie” Incident (Italy v. India), ITLOS, Provisional Measures, Order of 24 August 2015. A< 3CH [E FRiff
VTR E SRR RIA K [ 32 B 0 (https ://www. itlos. org/en/main/ cases/ contentious—cases/ ) o

(14) See Dispute concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean
(Mauritius/Maldives) , ITLOS, Preliminary Objections, Judgment of 28 January 2021.
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A1y =7 L R E A 57 /K ( Charles N. Brower ) A JCHI4% B s FH AR 7 HE & FUAE —
P37 TE NGFRI I L—— IR A 1 A, (B2 AR IF e s Bt & & 5 IR AR O [ B
e i —A ik ——BETCH U B A TR 2 I8 R AR E U5 (B BRSE AR R [
PREBE S EAT 1 B A Rl Rt T R BRI AME OL R, A RE LI IR
P B[] — 5 T R A R AU 1 Y i 110 SRR Wy, DA T iy AR ) 8 F) F 58 B2 2 1
— LU R

(] R ] 4 12 AR AR A v 0 T PH R P T R0 1 A 5 R R I~ O E A, (R X m] i 7
WFFEACEA BIE T i) DO E R A se e fbag 3, nT DAWORE, H S 78505 207 T
T SR ) 4 s A R AIL ) ) S B R TR R SRR 2 SR B B — A T RERY B0,

= AR PR R

(—) MR AL P BFFAT 3T 0 5S8R 4 3T S 3 i R AR 04 R R

YR T AR L T A i R M P S Ao e 3 SR s K s 85 e P9 AR )
SEAFRI), M Z B B DAAAE LN T 2255 B — 3 AR, WA PPk t 2 1F Bt
P DUYIRH LR35 B w7 B (oK, S B iR e B O B 4t AR PP D i 1
Olo T3—TJ7 M, T 23457 HR A SRR P AUM] , DRI R AOM] B i Pt vl Sty
XPRCE S BN, 75 1996 4R S F (s 1k B SRR RAEFREAR A~ 20) G 27w, sl i
H A 2 Btk 2 KR SRR DRI i i 3R R ok I ' 5 o5 T P 4 20 Bk 5K Y
FOH BRI BRIE BE G2l 1 gl 42 Hh A A T00B0] 2 5K (ER AN A i e 1 sex 325K
AP FHASCR 070 585 = AR ) P gl 4 ik T A R i B 05 B HH PR R PP PR
TR REANURIA R T AR T IR IR B 32 B A —TRoR TR o B i
WEHBEER L P AR A I A RESE PR R R VRIA SERE B FL A, 1R T e M LI, S B v i A7
B LU R P AR D el 42 1 i R P AR 1 A DL . BTIA R E7 P I i i B AR
JEH T K e IR 7 D R PR U T T AR, B Dy 33 5K ok B WL s e i P
B PR S — AR S, FEPRIE Be A A8 45 AN AL, IR R B AR 75 i 5 15 it P =% 8 T
O PR IR AT AR IS A U SR B I AR AE [ Bk e o B 15 T SR I 5 o 4
2o FIE, RV A S 415 42 1) 25 Al T D Y 3K e 4 e P AR, A=
SR 12 5 22 T MR £ 1 5 ) £ A sl AT T A R L L 2k e 4 40 i M 3 P ) S5
PRI, 25 L W AR e AR Ji T 1 T 4 i PG 326 e e v R P PO S 05

(15) See Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Iran v. United States of
America) , Preliminary Objections, 1. C. J. Reports 2021, p. 9, Separate, Partly Concurring and Partly Dissenting, O-
pinion of Judge Ad Hoc Brower, paras.5, 13.

(16) Immunities and Criminal Proceedings ( Equatorial Guinea v. France) , Preliminary Objections, Judgment, I. C. J. Reports
2018, p.292, para. 150.

(17)  See Application of the Convention on the Prevention and Punishment of the Crime of Genocide [ Bosnia and Herzegovina v.
Yugoslavia (Serbia and Montenegro) ], Preliminary Objections, Judgment, 1. C.J. Reports 1996, p. 595, paras. 15, 46.

(18) See Jadhav (India v. Pakistan), Judgment, I. C.J. Reports 2019, p. 418, paras. 41-44.
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(=) BN RFFA 0 AR LT RGG T 2

7 [ 52 1) 4 g O VA AR T v e by 17 BEL Lk I o 2 2 o SR 38 P SR )R 5 i 25 2
HH AR P RN 5K L TR BE e 2 A RERORT /SR P RSRORN RT 32 38 AT A7 38 R X 5k
ARRTESE: Bl F2 5K BVEEAT A REAL , W AF ARV BE I G 4 T B S  , Bla B8 AR 1
FE2 T PR rp— S R R AR B i 7 (00 1S — bt sr A BURE , T R P 2 B X
YRR B A] 2 B MR E A RN SO0 5Kk 78 H AT R Z 81 i R P BUAEER
SEAE R IR ROR W] A2 BRAE Y 20 T 5K o w5 4 AR E AR BEAY 200 X — RU7E [ B s
BERSE e N BA R . RERIDE  EIPRIEBE [ 2018 4Lk Z R UK I AR PR — A5
[ BTG R A AR T B2 3 A0 F2 9K A By, X S RIRVE RE MR B 1 Il R P it
BEAE Ay Al 32 PR R 2ok PRI

FAT 2R e AR R URE e ? 2 SR AR o PO AN 22 i 835 A
R A AN TR T I S A R U T DAY 198 5 i 4 S B TR VR I B T A A B A
RO HE R S5, #5005 56 42 T LAGE S 5 B8 AR 5 A5 1 18 fol 2 ke BHL 1 ok B AT A AR AT
AN 20 U R e R . S | S B T IR P B AT A0 4 308 -t 2 [ R0 92 B 1Y)
ERERE I RO Fak . 50 AT S22 M Y B 5K He PR ERAE AU — Rl A R bR
FBe, OIE AR S5 — R D0 T AR A S AR, I SRS P i 2 B A ALk
Te 08 2 A AH [ it b A o) 7 52 B B2 S R R P OB A MBS | 2o = it 2 P % 7
G270 B R Dy R ARR A B S R Wl T A — A ZE s SE I 2 sk O IR Al 1955 45
P [ 1] B AU 4805 O R FRAIER A 25 240 ) ( Treaty of Amity , Economic Relations, and Con-
sular Rights) (NFRCCIIIUF2529) 7 ) F 5k B sk e i) A5 SE AU T AR 7 Bl il J2 0
] 2 28 JL AR IR IR IR AR R AR B M85 1124529 .21 [ PRk et
[l T IZTAE, s R S P AU 45 45) FE A4 283 SR 45 22 H A 24 0007 8] J2 A &L, i H.
N EBREBERUE TR 22 H S OB ] R 2 1 S [l B 12 e 8 0 LA 0 1) ( SR A
UFARL) AR 220 TRt — EL [ R 12 B 0 A 1 AR 20 R, A b B ik — 2P b 3 56
B AW R P HORE T o TEARAZ S M (8] (9« (SEBH A B 2R 29 ) 287 vy, S TR 42 Tl
FEF ORI R B HAEAR R PR Isdn . 72 B BRI/ DRMRER R, SRR
WA B HESR T4 A 1 1 3 SR v 9 B R )P Tt 06 2 240 ) ) i o) R R ik iz [
5 2 [A]A7 DG A SR B 1 A s, ph R O T R R T 1 1% R 1 R
SYEESL ] Y IZG AR , SR 2 U AR S o , 106 BRI oK B R S R R

(19) Application of the Convention on the Prevention and Punishment of the Crime of Genocide ( Croatia v. Serbia) , Prelimi-
nary Objections, Judgment, I. C. J. Reports 2008, p. 412, para. 120.

(20) NIFIS2ER 2k A QR A L) L APEREE . 76 Bid = A a1 oK W ff b 38 m] 52 B (] AT

[21) See Certain Iranian Assets (Iran v. United States of America) , Preliminary Objections of the United States of America,
paras. 1.9, 6. 1.

[22) See Certain Iranian Assets ( Iran v. United States of America) , Preliminary Objections, Judgment, 1. C. J. Reports 2019,
p-7, para. 114.

(23] See Certain Iranian Assets (Iran v. United States of America) , Preliminary Objections, Judgment, I. C. J. Reports 2019,
p.-7, para. 112.
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A RRTE R 29 Sz, BRI R P PURE YR OB 4l 2 A O T BRI o [ ] gl
IYTRE B 08 AR AE 4 Sy, T 36 ()R S 5 AR S0 45 3] o e A8 B A AR 4R T 3l 7
JiE 2 B AR [ By JRAR IR X A A0 Bxof 5K sl 2 A A . RIS 7E B BLOR iy AR 4 1R
A HERR SE LA, T30 22 v v SR 0 Y, 6 BLSRUTta w] DA S £ S e 5 i T
[, 7 518518 92br F R R T SR AR I AR P DU A ny S al . AR R TR S o3 E AR
Ab B L IR AR I A R T OB A RERE X — s B 1 4B 7S 1 ok, PRt BOHHE 246 1 28 i o
b5 BIRACR PR Z JCHR

BRIl Bl Xk 1 A AR U P A PP O, o AN B 5288, A S — ST i
XF 5k, M AR DU VR I . — Bk B DA 8 S50 B4 T D M i P ARy |, 3010 1.4 o B
FAFECE AR T B I — UK . RO RS YRR 09 R 2 BT W AR e R Al
PARARAE T, TR A AR R 7 B S BRORoR AN 7T 52 B3 (AN 23 3 A8 VRS A 32 3R
WA AEM IR Y ) o SR T ) R e Aok Jot S V26 2 1) A8 R AR, 1 DL A B A TR
PR T I MR R A AR H 102 UL IR E B AL, TE R R IR b i
JEBAT EHERUE BAR, TR Y 2 T Be—— W Z A 7E S F R R OC &R, (HRE R
ANCAR BRI 2 IRAT S 1 DA 2 DR 48 45 I e AR A R B0 2 A R RO
FAAE s WA B S A S R I AT 285 St A R e P K, kg 24 IR
R R P AR ERA S A I RO S A B A, T ARG 0 TR o g
o R ERICUEZ A D A2 B AR e TR - BOR s = A RA TS I

S H ARG 2 e P AR AL S MR D R &R . — i, RV
VR FEAT WA R S A A T AN SO R I A IR e . RO I R e AR
e — I BT A R B AR T A 1 K7 Y B 53—, B AR
AW B Z R, WP A ERE FUS I TR . 18 2015 45 A X fE B i v IR 47 X
a7 vh S [ 51 6 HURSPRE XU 8] 5C T 4 e 3 B B 09 A5 4 i i 52 (BRI 22 20)
- il E P AT 5 T D 2 240 4 i b DR ML A 1) L DROXUR: (200 B B AR S 17 3
FEL BT XS AR AR RE AT RE , (HJ 50 A 6 BLSR M A B0 A0 il R P . R IR
SR HAR TS umAa 5¢ 1993 (R Z R e A A 2)) ( Convention for the Con-
servation of Southern Bluefin Tuna) , HH M5 A A MR G i i3 S 5 QBRI A 20) A R 1Y
e G S TR B B T IR A 2 ) 2 300 Z A e B9 AN AT FHASUR 1 SC 45,0270 (B
FEE A A IR IAHN A P4 22 $ 8 B 2 W L PP, i My, DR S8 0 1) o B

(24) See Dispute concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean
(Mauritius/Maldives) , ITLOS, Preliminary Objections, Judgment of 28 January 2021, paras. 79, 339, 345-349, 354
(5).

(25) Dispute concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean ( Mauriti-
us/Maldives) , ITLOS, Preliminary Objections, Judgment of 28 January 2021, para. 250.

[26) See Chagos Marine Protected Area Arbitration ( Mauritius v. United Kingdom), UNCLOS Annex VII Arbitral Tribunal,
Award of 18 March 2015, Reports of International Arbitral Awards, Volume XXXI, pp.359-606, para. 198.

(27) See Southern Bluefin Tuna Case ( Australia and New Zealand v. Japan) , Japan’s Memorial on Jurisdiction, paras. 115,
149, FERIRUE .t LA 47 [ B 38 9 4 3 gk e 0 B0 3, http ; //iesidfiles. worldbank. org/icsid/ICSIDBLOBS/ An-
nouncements/ Archive_Announcement7_2. pdf, feiri[AAf[E] [ 2023-01-03] ,
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Mg, AN T et 25 2T ) A ) A R

e UL, CRFERIA A 29) 26 294 A5 b IR DI RE A P AR, O 1 sk
Gt [ 32 ) MR IR P LA EOC A RO AT il L i 22 U DX A B T AUROR RS R AL, (29)
55204 ZRHUE T WIE R o PRI, UNSR 52 L E B E T AR 297 2% P 4 s ( EDIAL
T T FE AT ol T ASUASUM) sl A AT i 2 1y i ) T 488 2 KA G P o6 R A e el AR AT 00 28
UERA GRS DX SRR UM — 478l WP R H 287 B0 A 1)
RURRFY . 12 PP OGE B A B A DG QIR IR A 20 ) RO S0 , AN IS T B A 5614
NPt s R T B EOR 2 REE W T DL SR WD AR, i A R A
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) TR I B4 5 R e 14 iy ( AT DI BT 0 e i 22 U IX PN AR ) B U5 AR
i) JEASALIIIUR BOTEE , W) T ) B ] Uit T PV R il e 326 294 2510
FEFF o S8 TIZARRISLIE H B DRAPTT T 1S 32 I VRS D 0 I ok =2 A AU B ok HE
BRAEAI AR e A3 P B D AR A5 B, i, -5 TRl ] 4 25 A e v ) P
FPUTRER— RS RsR 0] 32 BB SO 28K 5Y, 26 294 2% P AT T 2 R e ek o ml LA
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(=) dARF 5 T EARPI AL X
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{ELI A8 15 2 ) v i ) 5 AR A v R A A T T R P 9 e, TR (TR A 20)
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[28) See Southern Bluefin Tuna Case ( Australia and New Zealand v. Japan) , UNCLOS Annex VII Arbitral Tribunal, Award
on Jurisdiction and Admissibility, 4 August 2000, Reports of International Arbitral Awards, Volume XXIII, pp. 1-57,
paras. 65—68.

(29] See Reports of the Committees and Negotiating Groups on Negotiations at the Seventh Session contained in a Single Docu-
ment both for the Purposes of Record and for the Convenience of Delegations, 19 May 1978, A/CONF. 62/RCNG/1,
p. 117.

(30) René-Jean Dupuy, Daniel Vignes eds., A Handbook on the New Law of the Sea, Volume II, Martinus Nijhoff Pub.,
1991, p. 1387.

(31) J. G. Merrills, International Dispute Settlement, Sth ed., Cambridge University Press, 2011, p. 171.

(32) See P. Chandrasekhara Rao, Phillipe Gautier eds., The Rules of the International Tribunal for the Law of the Sea: A Com-
mentary, Martinus Nijhoff Pub., 2001, p. 267.

(33) See Hervé Ascensio, Abuse of Process in International Investment Arbitration, 13 Chinese Journal of International Law

763, 767-768 (2014).
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HSA IR i A B PR PP UAE , I LA R 7 Ak B PR PO i JC MR S AT7 THT )
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BB B8 ER AR SRR SR B e L 2 iR JE A F 2 L RF 527 (o) rpy [E B
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= WU FPIURRAY L AR I

(—) MR A2 P S FF 0 SR AR R 2 0 R BRI

T FRASUR) 2 i — [l W S A (e AR i S50 5 [ 2 90 3 i L i 2 S i LA
] Xt LR 5 B9 1E X4 2 g (40 g A AR P R PR AR B AR 2R A
TR T 2 AR ) — A e B 3 020 S B v — S0 22 (1 i 4 70 2 11 AR P DUk e

(34) See Informal Composite Negotiating Text, art. 296, A/CONF.62/WP. 10 (15 July 1977).

[35) See Shabtai Rosenne, Louis B. Sohn eds., United Nations Convention on the Law of the Sea 1982: A Commentary, Vol-
ume V, Martinus Nijhoff Pub., 1989, p. 77.

(36) See Certain Phosphate Lands in Nauru ( Nauru v. Australia) , Preliminary Objections of Australia, Volume I, paras.
380, 404-407.

(37) See Certain Phosphate Lands in Nauru ( Nauru v. Australia) , Preliminary Objections, Judgment, 1. C. J. Reports 1992,
p- 240, paras.38, 72 (1) (e).

(38)  EBRIEBERA R M TS X PR E I A BT SE . $ 58T ( Manfred Lachs ) ¥ B A 3 R ) 25 11 R TR MR 2 T 45 i
FHARR Y, RA 2 =5 07 3 R B L 15 AR AR AR AR BB 1 ik e B 4 35 77 1 A5 AU, Case concerning the Arbitral
Award of 31 July 1989 ( Guinea-Bissau v. Senegal) , Judgment, 1. C. J. Reports 1991, p. 53, Separate Opinion of Judge
Lachs.

(39)  FEBRIEBEAEAGE ARSI PR E A OGRS AT AR5 1961 4F (AL AN AM3E 0 R 24) 7 SC L I (47 4 45 1)
A7, Rk [ VA 3 I AR IR AN 299 1 3L 55, Tmmunities and Criminal Proceedings ( Equatorial Guinea v. France) ,
Judgment, 1. C. J. Reports 2020, p. 300, para. 126.

(40)  RERIEELE S A 0 SRR BE SRS T B 06 TR B AR AL & JR 22 3% X Y 5K, See Barbados v. Trinidad
and Tobago, UNCLOS Annex VII Arbitral Tribunal, Award of 11 April 2006, Reports of International Arbitral Awards,
Volume XXVII, pp. 147-251, para. 270.

(41) See Robert Jennings, Arthur Watts eds., Oppenheim’ s International Law, 9th ed., Longman, 1992, p.407.

(42) UL Yuka Fukunaga, Abuse of Process under International Law and Investment Arbitration, 33 ICSID Review 181, 183
(2018) , MR : (It [ BRBCFE A FRIP U BRI , (PUILI AR (P44 2R 2R 92020 458 2 4,
%69 T1,
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(43)  See Duzgit Integrity Arbitration ( Malta v. Sdo Tomé and Principe) , UNCLOS Annex VII Arbitral Tribunal, Award on Ju-
risdiction and the Merits, 5 September 2016, para. 218.

[44) See M/V “Norstar” (Panama v. Italy) , ITLOS, Judgment of 10 April 2019, para.241.

[45) See Chagos Marine Protected Area Arbitration ( Mauritius v. United Kingdom) , UNCLOS Annex VII Arbitral Tribunal,
Award of 18 March 2015, Reports of International Arbitral Awards, Volume XXXI, pp.359-606, para. 303.

[46) See The “Enrica Lexie” Incident ( Italy v. India) , UNCLOS Annex VII Arbitral Tribunal, Award of 21 May 2020, par-
as. 719-730.

(47) See M/V “Norstar” (Panama v. Italy) , ITLOS, Judgment of 10 April 2019, paras. 243, 469.
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(48) Duzgit Integrity Arbitration ( Malta v. Sio Tomé and Principe) , UNCLOS Annex VII Arbitral Tribunal, Award on Juris-
diction and the Merits, 5 September 2016, para. 262.

(49) See Barbados v. Trinidad and Tobago, Counter-Memorial of Trinidad and Tobago, Volume 1 (1), paras. 101, 121-125;
Hearing Transcript (Day 3), p.79.

[50) Barbados v. Trinidad and Tobago, UNCLOS Annex VII Arbitral Tribunal, Award of 11 April 2006, Reports of Interna-
tional Arbitral Awards, Volume XXVII, pp. 147-251, para. 208.

(51) See South China Sea Arbitration ( the Philippines v. China) , UNCLOS Annex VII Arbitral Tribunal, Award on Jurisdic-
tion and Admissibility, 29 October 2015, Reports of International Arbitral Awards, Volume XXXIII, pp. 1-152,
para. 126.

(52) See Immunities and Criminal Proceedings ( Equatorial Guinea v. France) , Preliminary Objections, Judgment, I. C.J.
Reports 2018, p. 292, paras. 146, 151.

(53) See Jadhav (India v. Pakistan) , Judgment, I. C.J. Reports 2019, p. 418, paras. 54-58.

(54) See Immunities and Criminal Proceedings ( Equatorial Guinea v. France) , Preliminary Objections, Judgment, I. C. J.

Reports 2018, p. 292, Dissenting Opinion of Judge Donoghue, paras. 4-5.
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(55) See Dispute Concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the Indian Ocean
( Mauritius/Maldives) , ITLOS, Preliminary Objections of Maldives, para. 98.

(56) See M/V “Norstar” (Panama v. Italy) , Preliminary Objections, Judgment of 4 November 2016, Separate Opinion of Judge
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(59) See Robert Kolb, General Principles of Procedural Law, in Andreas Zimmermann, Christian J. Tams eds. & The Statute

of the International Court of Justice: A Commentary, 3rd ed., Oxford University Press, 2019, p.999.
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(62) See Immunities and Criminal Proceedings ( Equatorial Guinea v. France) , Preliminary Objections, Judgment, I. C.J.
Reports 2018, p. 292, para. 146.

[63) See Robert Kolb, General Principles of Procedural Law, in Andreas Zimmermann & Christian J. Tams eds., The Statute
of the International Court of Justice; A Commentary, 3rd ed., Oxford University Press, 2019, p. 998.

(64) See Immunities and Criminal Proceedings ( Equatorial Guinea v. France) , Preliminary Objections, Verbatim Record
2018/2, p. 37, para. 4. See also Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular
Rights (Iran v. United States of America), Preliminary Objections of the United States of America, para.5.22.

(65) See Question of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond 200 Nautical Miles
from the Nicaraguan Coast ( Nicaragua v. Colombia) , Preliminary Objections, Judgment, I. C.J. Reports 2016, p. 100,
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[66] See D.D. N. Nsereko, The Abuse of Process Doctrine in the Administration of Criminal Justice before National Courts and
International Tribunals, 7 University of Botswana Law Journal 29, 66 (2008).
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p- 240, paras. 32, 36.

[68) See M/V “Norstar” (Panama v. Italy) , ITLOS, Preliminary Objections, Judgment of 4 November 2016, para. 303.
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p- 53, paras. 26-27.

(72)  See Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and Consular Rights (Iran v. United States of
America) , Preliminary Objections, Judgment, 1. C. J. Reports 2021, p.9, paras. 85-87, 94.
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[ Abstract] Abuse of process is an existing notion in the legal settlement of inter-State
disputes, but some basic questions about the concept still need to be clarified. Recently the re-
spondents frequently raised the abuse of process objection in cases submitted unilaterally by the
applicants to inter-State tribunals. This has occurred not only in cases before the International
Court of Justice (ICJ) but also in the practice of the tribunals under the 1982 UN Convention on
the Law of the Sea. So far, no abuse of process objection has succeeded before inter-State tribu-
nals and no sufficient explanations for the issue have been offered by the tribunals from a positive
perspective. Currently, the understanding of the abuse of process in inter-State litigation is still
developing. As far as its nature is concerned, abuse of process is an objection raised by the re-
spondent against the admissibility of the submissions of the applicant. It is an objection against
the abuse of the dispute settlement procedure as a whole by the applicant, rather than the abuse
of certain procedural rights by the parties in the proceedings. It is neither a plea on the merits nor
an objection to the jurisdiction. If the respondent considers that the applicant has submitted to the
tribunal any dispute beyond the jurisdiction of the tribunal or the applicant has not satisfied the
pre-conditions to the jurisdiction of the tribunal, the respoiident can raise the objection to the ju-
risdiction directly, rather than resorting to the abuse of process objectionin such situations. Mo-
reover, even if the respondent raises the abtise of process objectionio the ‘jurisdiction of the tribu-
nal, it will be difficult for the objection to* have any real efiect, ‘As far as the current jurispru-
dence is concerned, there isTo direct causality between the jurisdiction of a tribunal and the a-
buse of process. The legal basis of the abuse of pioetess objection is not the abuse of right doc-
trine. There are obvious differences hetweéensthe concept of abuse of process and that of abuse of
rights. Actually, its legal basis( is\a general principle of law, namely international tribunals
should not exercise jurisdiction over the application that constitutes an abuse of process. Abuse of
process includes the use of a process for an illegitimate purpose (subjective abuse) and the un-
reasonable use of a process (objective abuse). However, not all of the circumstances that may
constitute an abuse of process can be used as the grounds for the abuse of process objection. As
a residual defense, the abuse of process objection is fit for situations where the respondent has
no other effective instruments to oppose the admissibility of the submissions of the applicant.
The “exceptional circumstances” criterion that the ICJ put forward recently is appropriate for
the abuse of process objection. As a whole, the abuse of process objection is not a powerful
means of defense in the legal settlement of inter-State disputes, because the scope of its grounds
is limited and it s very difficult for the objection to succeed in a particular case. Accordingly,
respondents should not expect too much of the effect that the objection may achieve in preven-
ting the international tribunals from hearing the cases. Rather, they should take a more positive

attitude toward dealing with litigations in order to safeguard their own interests more effectively.
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