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AL Bt — P s TR G AM S 5RO, RAEAHZFHBEBERA
R4, 5P E L FOAFRLE N FEPRFTINEE TR EAANEL—E, XRE L
MNEARE R 2L A, 256 F BB A & % K, AFE A R I 5] 5+ 5
R 8 44 Wi A 7 KIS RI T AR BRL G2 T A IR R R E AL E 0 e
EBAER BRG] /5 B R AR R EEBRT, BIESIRAR L 2 B EK
B Nk S Sk R T e A MR SR N IR R R e AR R A A
FHPRP—AARAAE NG F IR IR, KA BT LA L F&E L0, ME P RXARA
B A B F BOFBRMAT SN T O B AR I B 0 AT — B TR AT AL FRARAT IR A

KB BIRERAY REE R Ees RAZAANELFHK FINxE

ok, LK R EIHOE,

4, N )22 4 R BRI 22 U M A Ak AR Gt 4 A U S AR 58 2 A P AH AT
AN VAR oD N7 Y U VP 26 = N i 7ol AN 6 1 Ty RN e A S e o L e DA S
o AriigE AL GE Rl s ok e Ve Al ShaS | 265 AR ORI T BE B A T ek
PiRE (20 BLRE I BRg B U , w0 B S AR T AR SR X A1 4 45 i [ Bredie B8 4k 2 (30 v

(1) ZWHTRH - RPIEE P - BRRGRE (N LRI 8 RMERE, 7555 BV 14 2001 4ERR, 55 1 01,

(2) ZWHERE . CRZARFELFE PR Rt DEZEA G LR RO 5% ) , (GRJE) 2020 455 20 #,
5529 11,

(3) ARSCRHAS XA E PR SRS, BEAL & DG 71022 ( Bilateral Investment Treaties, BIT) , t A5 & 4 L 5% AL
A B #7515 5E (Free Trade Agreement, FTA)
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INAARAR 22 2R 2 25, U4 BB DL T [ 522 47 Oy 44 % 52 5 VAR W 40 8l 2R BB o 4
i it , A4 S ik R P 1R 1 5 | AR 22 2 M) i 4% R L S 8 2R 2 el B 45 [ S 55
SoRH 5 U ) M ELAE [ A ST B i RE v D R 4 X2 AR JC il MY T A
VORISR AR i — 22 (AR 22 4 M) 4 25K A0 1 T PR (I POE ARG . IRAS 22 = M £
FAAMUI A EP R AR AR a7 B, i a2 W EPaE S E L AR 5800 &
[R5t 2 HC AR W ARz AU B T4ed b B XU B3R A 45, i B T RUE Br
BOE G B NIEIG S ANAIG , e [ 52 e R R A aE 1 B UL R At e
IS SHS

— WG LR HRL g2 2 R L N 45 4K R B AR 1T

LA NN R RN B BEA T 2L 1 G AT PR B AN 52 At 1l 7 452 40 B3l il <7
A ATk S ARAS AR [ A BEAR TR L0 S ddl i LRZS” “ AR ) sl P& 4 & 7
Aok e U MBHARSR R — A KRR A2 B BA S RS 08D

(—) IFFRZ LML

20 th4d 80 4EAH), EI PR A it 5% 2 B 28 i IR BN O T 25 55 il i 17 2290 H: At v g
A FH AR, AT Re 23 it BN e 4 DRI B S e i B 000 ¥ R 45
RE N [ R A s R e R B B AR Gk 2k U0 2004 4RI A R (—
T  FRA T IERSTAE) (A More Secure World: Our Shared Responsibility ) i &5 42 5
7SR AP BREE 2 b 0 4% B Z [N e SE RN 26 4 TR MR A v i g oh , HoAtl 4
TPk IR T AR g2 42 U MGG L 2B ARE G % 4 A Al 2 L 2 219"
J'& 105 Ko 22 4 TR NG AL | A A1 0 S 46 81 LA R iy ot i B8 1) B0 2% B 5 —

(4) FEARRIEREHP, TTRELLRAL 2F25” (essential security interests) | “Z2|F1" (security exceptions) ,“
HEBR” (non-preclusion ) SF A FR A SCHE LA “ A ZE 20 £ 2 EAT Rk, (HUEAE WTO 452 WTO 4
SR AR SO, — i BRI A R £, T AAS SOl B 0 AN R S8 OGBS 5 B E ) 4 21 A%
LAIIMEFH essential security interests FYTSTEH?, W Ky oA 2157, 5 WTO BRI IRIFHX —FL,

[5) See José E. Alvarez, The Return of the State, 20 Minnesota Journal of International Law 223, 237 (2011).

(6) ZULIKIIM : (EBREZ 5 AR LML R M SR MR RE L) | (ERIABIEFY) 2021 4F45 138,56 128 1T,

(7] See Benjamin Miller, The Concept of Security: Should It Be Redefined, 24 Journal of Strategic Studies 13, 13-42
(2001). 230K (ES A A B H RO e) | (I PRede 50 2020 4R35 4 1,56 4-6 TT,

(8] See Arnold Wolfers, National Security as An Ambiguous Symbol, 67 Political Science Quarterly 481, 481-511 (1952) ;
Barry Buzan, People States and Fear: An Agenda for International Security Studies in the Post-Cold War Era, Lynne Ri-
enner, 1991, pp.3-5.

(9) See Richard H. Ullman, Redefining Security, 8 International Security 129, 129-153 (1983); [FE]LH - fi%E [ J}]
WA iR [ PR - MRS G anie) R TERR W R B 2003 451, 45 35 1T ; Holger Stritzel, Secu-
rity in Translation ; Securitization Theory and the Localization of Threat, Palgrave Macmillan, 2014, pp. 11-37,

(10) See Congyan Cai, Enforcing a New National Security? China’ s National Security Law and International Law, 10 Journal
of East China & International Law 65, 67-68 (2017).

(11) PR AL 2 (1) U RS mUl, A5 5155 AZ Y MIPREE IR AL (2) E R hEE; (3) Al
ZE AL A L I K A T R R AT (4) Akl T PR A2 alas A ket (5) 2 £ 3 (6) B%
EHHLULYE, See United Nations, A More Secure World: Our Shared Responsibility, 2004, p. 2.
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LG L RO TR N B4 5 2 N4 T W AN P2 B 4 R R, T2
0 H | B2 0 R A2 R g i o] U2 DB TEAR S Ge & 4 n) i |, [ PR [H]
XFHUHERSS , GAEFEMRIMET NSt o SR, B PR 4 Bua A BRIl 18 58 %
AR Z T C 2w B T AR, B E 5 2 PR BN A 222wk BR824 )
Yozt Apfegi i et —E R E FYHVERE ZE R T A

(Z) B ARLELEEFRALEF BFRG W

A B R AR 2 B Bk A B O 28 LAt H 30 0 AR R 45 [ T X A 38
TERY T EERZ X AN BEAT T —E 200, 030 BEA Gyt 4 T A [l 45 9% 2 % AR )
BRI [ BrRas B AL i (45058 15 [ 5 1R) 4 i i DAL | Investor-State Dispute Settle-
ment, ISDS, FFR“ EBPRBCRAPEEALE " ) 99 A PR 5T 55 29 JEAR B G 1B RO BT 48 J)
A B 22 [ G2 40 32 M S [ B 9 45 24, e 20 felf [l B 803 PRl e iz i T U4 IR
31 G 1ok A R BRA B 4 24 A AR AR 22 4 il 25 5 i) O O R B R R 2 B R <%
27, U5 IR IR X E & e RN R AP 42 42 2Z AR T I B DG SRR Vo) (HAE AR K Y
— BN BRA LS 4 ) 25 40 R A L BL MG , A7 S B ot B A b F AR BRUIR A
VEAER , Bl B B A A e 22 A AR o & in bR Gy SO S BA T EI PRk 5 1 30 B
SN Y R, 07 f AR T X R AR 22 4 i 2% 0 S, 78 S e v o O iR Ak
N

I TAL G A AL GE B A X ARAR 2 2 ) i F5 kRS ) E 2R B < 5 —  ARE &5
AT E R A H. 8l 305G« 15 [ 587 &2 4 1.8 LA e — 1 YR 1) 22 4 Jgl
AR Z2 [R]85 ) PN J2 T g ) it < oA i 8 g Jloxod OB 9 i) Ei ity ) 80 PRt R R A%
G AR g AT AR RN I HTINE , N BT 2 25 W NIRRT . SR ARE R L AR 2 T,
RN A YRR P T 5 AT AT — >4 42 5 A8 AR T R DA B — XU [ 52 5 FE HIL % Ak, DA
SRt IRl 6] 4 R A% S, 6 B 5355 BRAE 45 1] XURS: T BT E 5 2 Hh B DR Pk, (100 AT I AN
BT A g, WO XU TR , T 22 b A4 Sy PR AT i i, 28 = 3k

(12) S0k GEREBRC R PR« A 227 ) (EBRIEE) 2019 445 1,55 56-57 1T,

(13) BREPTH (HEIR) , AR 1987 4EiR, 5 82 TT,

(14) See Edward S. Cohen, Power and Pluralism in International Law: Private International Law and Globalization, Rout-
ledge, 2022, p. 166.

(15) See Jaemin Lee, Commercializing National Security: National Security Exceptions’ Outer Parameter under GATT Article
XXI, 13 Asian Journal of WTO & International Health Law & Policy 277, 281 (2018).

(16] See Petros C. Mavroidis, The Regulation of International Trade, MIT Press, 2016, pp. 479-480.

(17) See Abram Chayes & Antonia Handler Chayes: The New Sovereignty Compliance with International Regulatory Agree-
ments, Harvard University Press, 1995, p. 191.

(18) SRS . (ARG LA fEHT) , (P ERE SR ) 2004 455 4 31,5 140 BT,

(19)  ZWAE/NE i (ARG 0 [ R AR ARTIE) | (R R 20F9E) 2022 4855 2 301, 56 93 T,
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VAR EE ARy K EEE ) TR AR R KA [

TEARAL & AR, 25 EARAS T BE L B 246 X &2 4>, 38 3R T 5 7K - 19 & AN CEAT
— 7B AR T H AR 285 e IRl 01k R BT R e R, (E2 i T UM 5 B 20 B &
FET RS ZLC T FIBOR R A KR —EE , PO K 55| U E sk RAREEZ % 2T H
AR T R B E R Z MR 22 T s 2 4 T IR B R 2 (a5, L iE iR
Bz AL RRAL , 2 XA 7 AR S ok 232 RS I 83— A7 b ki — 238
Redax e g, Sk B2 EFHAEE R Y 2 FRIEMERZE AR, DiEg i e
SN X AR G A A S % HAME G A R R H a0, Rl R L g e fnaE
GRS X 3 2V AR O Toyk e X T i IR) R

( Z) G F it MAF R SR AR T A F) B 509

“IRREG MG E N R AT AN IR R T I PR MR O E L —, N E
S K B PEETR R E LT RO EX Y RS RS ST Tk Bk | RIR SR A
TG SRR [ B ey v B 5 L [ B 22 3R B 227 A AR ) [ PR s i ik | ml ik 55
DTS SR, NG DR B N R 5 B PR A S A 45 A ks, L b4
AR BERT AR Ay (] PN 36 B X A AR G AR Ay [ Bk 38 %o P s 5, (22

] PR A8 9% 2 % 30 ] P R A TR I g LY [ ST, LA SR B R rh U by ST VR A
AL P AN FE S A ] P A ) R R 1] U DA R A ) B S I R AR T
FRI = A OC ZR AL ) B0, (3 AR AR 2 2R 13 55k VR 0 [ PR B 2 2 v i) < &2 4 1™ ) %oF
Yo XL 48 R 5 A s i P 3 e LA L

1. REAREFHEREFMEXEFEPIHNEN

AT A [ B 18 9 v o AL 4 48 4 S VD A B T RN SE s AL | AR 55 0 [ BRAR 9% f
FRAIL T AR )7 E A A2 % (DN B8 200 /D5 1 G AR 3RS 07 5 U 5 T FE 4 e B i
PR Z 2R R 2 T AL S BUW b2 m 20 MRAL 2 F 15 5550
Gr T AR 1 R AT RE DO RR a7 5L 58— ) B N ERTR B E f B v [
B Py R i S 2B W RO e IE SRk A s A 5 A6 L N AR I E PR A | R
A E S5 E bRk R e F S, B 2 5 2Bk S i a8 5 = B PR IR
PN FH | BT e [ 07 AR SR A T ] B A | B IR A B T ] o2 (A e o) A R 3 R
DUPRNSELA A R [ N 5 55 0, AN R Y [ NS, 6 T4 B A el U FH GE S 7 7 LA

(20) ZWIKE REAL (2R EHEPE R | (PR Y2022 445 2 H,45 26 0T,

(21) (GRS ER L 2N AIE B ER NI P ER L ENEARSIE, SIS (REWEERZ2ER
SERARZRY (IS HRE ) 2022 445 1 4,45 14 T,

(22) B W GRS B E PEIARBANEIR) , (P ERE SR ) 2022 4545 12 1,565 85 11,

(23) BUWEE (GBI E NIRRT INEA N A — P E A B RS X ERNER S5 ER), (EPRE)
2022 4F5 3 1,5 34-35 1L,

(24) ZUW[EVRY - K ZFHP LR - MRS (AR E ) MR SRR 8 248 th ik: 2018 4EKR,
25205 7T,
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g WAl BRI b AL A R A £ AR A U e ] o | B A 4 b B A O
fi o250 o S PRI AR S AR AR 2 ) A S il s s T O i R
NTEFEBR 5 A 2 P AN TE B AR A 22 4 0] 15 255, I 8 U B 22 3R 3 [ 9 v xo )
PRA&5% 55 2 SL55 BT 55

2. FEERRAZFATHRZEETAE

Hh [ AT UL P BT Bl P AR AR 22 M) £ 25 R 3 D U2 AR — R 58N
B S B 22 RV 22 DL BEORITRGA BT B A A L RTBR R S A BIR i 4 24 5
SARAP AR A 22 A ) 45 TR BT AT A (1 B8 IR A, (B AT AR A 2 2 ) 4 R A T R T
B A AR S g K A RGA B bhE L e H ik =07 Wb G A &2 A5 1 25k
WA, WA S GBS 5 5 BhE ) ( General Agreement on Tariffs and Trade ,GATT)
55 21 5 (L AIIN ) FEA P BE AL 455K = . 2006 475 B[RS (1 B 3% B HR R AS
FRHEBRER 2 5 FEAE R G BN B L3S R A B2 T R IR 4 HARAS 22 2 ) 5 (19 1
T S B A DL BRI, AT SO R T HEBR 2530, AOURIA A BRI & b B
TEIEH A AR SR A Y, 21 204 5 RS 2 TR R 2 L RE | S AR R %
BEUME T 7 A NS 30 3 ) (R 2 A RN PR B A < R H AR T [ 0 AU i
B S RERE  HRTEXGH BT B IESC PR RLAE , X 22 4x | AL & ST DU IT

TEFPE E 2251 19 T A o 51 5 b o290 B 2017 4R R R — S - Uk B i 57
PpAE ) AR A BN SCA 2002 A E— AR B A 28 5% 5 VEAE 280 8L) 1 2006 45 [l — [ gk
WrHOCT A 57 2 W ISR IR A BIMS0) R AL MRAS 2 42 ) i 253001, HoAth 16 T A

52 5y s R ARAS 22 A Mg g IO E K22 LLCOCBES 5 5 BURE ) 5 21 45 a0 kAT

L7

3.HEENERNRZEETHIE

2014 4F 4 J | rh b Ju 5 5025 4 e DU o8 — o B HY A0 G AR [ 5 22 4 WL b gl B A
IO [ s S AL G 2 A FNARAG e e 4, 2015 AR EI G2 A0 ) 5 2 S5 HE R 5248 42 )i ]
g A2 ARG A T A B AN 52 R A0 B R RS R DR R R 2 e 2 RS B RE 17 PRI
A IXPIITL R A R A BT S SORT A R s, R I < AR R e T R AT
HZALT ) o LA R AE XS sE il . RS 8 AW ARME G % 4 S AL e A W O [ g
55 59 ZRHAE R e B T BE SE I [ 5K 4 1Y SR A BE R AT I R Al A AR AL B
FI SR 1R G A RURS: ™ A7 S B 5 2 B Y B S SRSl R 9 875 2 4 XU ) A4 LA

T3S 2019 AFCHMRIBITIL) (2021 AFCIEFRE A B 5 W 1) SE TR ROMROIT
JICTRT A e AR AU i ] ™ Ah ¢ 22 4w A AL, AV S % 1B £ T T LA BT fR B

(25) S ULATREMS . G ANEIR FFBCR R IHLE S 1), BUkie3£) 2021 4F58 5 11,56 179-180 1T,

(26) FE 2022 4E 12 A 31 H, F A TTIRANGR 4K A 2003 4E A M5 7k 56 Tl 7 BB B 2 WL R 2 HE) |
2003 4E¢ A SIRTI06 T @ L B R B 4 TG R M2 HE) (2005 4F i [E— R FTA 2008 45 o [H—H7 7§ 22 FTA
2008 45T E—Fr % FTA 2009 4F 1 E—F & FTA 2010 4F I M B2 2 0% A VERE R B8 ) L2010 4F i Bl — 8540
KA FTA 2013 4F 1 [E—pK S FTA (2013 4F 1 [E—Fii+ FTA 2015 451 [F—36 [ FTA 2015 45 [F—8 K] T
FTA 2017 4FH B —A% 635 W FTA 2019 4FH [l — BRI FTA (2020 4F o 5 — 5RO 98 FTA (2020 45 X34 1
LRI R PIE) (RCEP)
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R a2 K, 25,2020 AEQAMRIECTT L A A IME) (AR (LA IME) )
B ORI T 27 BOW RS TP OG22 2 AL AT R GEE G, 50 4 2R50 2 3Bk T LU
CELEDCEOR H A AR R MEAE M ) BR S A G R L A A X — LR
PERIR R L a1 AR, RS 22 4 AL 5 208 F TANSTHEA T B, 5 &
FOE T AN HEA G B B RIARAR 22 b £ 45 500 2650, B 4 4w A AL AR AR 22 42 A1)
fi AR ARAS H B AR [ 55 4 (e BRI R L aWa T T, I Z W) i LA Rl 5 B
e REAT B T SR FE AR W g Sk

T SRR L AR A SO ML E

(—) B ERHR e 20 P AR A & A 36 4 28 R it

WAL 2R 5 4 AETE AT AE B &2 1938 AR R E—IME R EEHRA G tha) , Hrh e
VFEE AT R B BIFIE S (may see fit) « 5 Hs7 ol A He22 407 w0 [ 506 6 A R ol
78l A I . 27 25, JeE b AR oy 22 S5 E AR TT B AC A 38 R A SR A rh
PANT RAARAE , SRVF4 2905 10 B S2ORAS TR SR UL AT o 5 — Ut SRR 3 By 3
PBGLH T, SRR G B 5 PR 38 78 W 91 [ 5848 4 AV A PR s 3t
SRR | e gt B T 7 D DR SR A R AN A B NG R A i HE R M A 2
(280 BRI, 36 FE B 0 XGA S IE (1982 4F (38 Eia- UL 5 1L 56 T3 W 15 18 AR 7 1Y
PhEY ) UG, S A T HEBRIE Ak, (I H R A%« S8 (it considers) T “ FoIAE ™ (it
determines ) 28 [ #5 A PEFEEE | X FPAR A SE =1 1982 41 1983 4 1984 4F 1990 4F ) Xk
PR UE AP B2 e SR ERINSC R, T EPREBETE 1984 42 /RS B0
1992 AT B 5 CU rhoREOFFSE [ (17 ) ARAS 22 ) 4 19 A PEBT AT T 225K
e [l AR B B A 2R IE B AT, 9 ] RV [ PR 808 2R 29 SCAS A T A I IR, 1992 4838 [ 3L
B ETEAR P E I HIE R (it regards ) FUFEEE , (320 1994 4F 38 [ XUH $% 9% Ph E
WWARNTZE T 1992 4E{EARPIFE . 1994 4E( L3 B A G E ) ( North American Free Trade
Agreement ,NAFTA ) #t— LAk TR 240, L1 174 2102 & (HRL4A) B ix
S5 B A i AN R L 2 ] A s DR AL 8 T PR 500 ML, %) T ek bR 120 =07

(27) The Reciprocal Trade Agreement between Canada and U. S. of 1938, Article 7 (1) (c¢) and 7 (1) (d), signed on 17
November 1938, 53 Stat. 2348.

(28) S UL 1959 4Rl FE— [ BT OC IR g A AR P B R EbE ) o

(29) 1982 (S E—E A I THRITF BRI A E) 55 10 FAE, “ L ARFLAARHEBRATAT—Jr R 44 A S8 7
JEAT FEAE Ry R A R B AT 22 A2 ) S5, PP FE 1 B ARAS 22 2 ) 5 TR A B — DT BEH G s AR 2R 29K
HEBRATART— 777390 55 — 77 1 [ BRIV W) L0 P 80 ST B ML 4 0 14 2K, LG e T8 A5 o 4 5 A A 29 L 7 1Y
AR SE B 2E”

(30) Case Concerning the Military and Paramilitary Activities in and Against Nicaragua ( Nicaragua v. United States of Ameri-
ca) , International Court of Justice, Merits, Judgment of 27 June 1986, para.201.

(31) Case Concerning Oil Platforms ( Islamic Republic of Iran v. United States of America), International Court of Justice,
Preliminary Obligation, Judgment of 12 December 1996, para. 45.

(32) 1992 U. S. Model BIT, Article X.

(33) NAFTA Article 1138 ( Exclusions).
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Xof AR 22 42 M) i A% AR AL

1994 =636 B i 52 S e ) A 30U | TR B 2 [l e B R L i o R v 58 [
BT = & ETEH 2004 AEBGHAR FT I E AL 18 Jcrh HHEME T “MRA
A" (essential security) , BT HAN N " 55 B BFAIMERERE 1% 553 Z 5 AMUTE 2012
SRR ERGA T UE FEA T 5 LUK IR B 9 FoAE 7 A 36 [ 32 5 00 (5 R AR PR G &R
%€ ) ( Trans-Pacific Partnership Agreement ,TPP ) F1{ &2 MM E ) ( United States-Mexico-Cana-
da Agreement ,USMCA ) Z 1,035 I\ FIRFFEAMER B, 96 AR A2 420 43 55 A B —
A 2 ) B S, 5 ) S MR LSBT A W 9 A G e A L | ORAIE X 5 o
AR AR A RO XURE Y T4 A8 S UMRAS 22 4 M) i S5 AR O AR A 22 42 R 5 AT I Aff S
SE B SRS R 7, 6 [ A SRR H [ R 2 A e - R 1) 50 5UR BB (unusual and
extraordinary threat ) I >R BRI 28 5 1] 38t 94 A 381 HG il 22 v (30

UEAER , BEAE 2% B AR A 22 A 4 A O U T W b ) | L PG S5 ] 3 0 B 4%
PEARL P W REZMA THRAL 2R 15 5530 B2 LLOCBES B 5 S E ) 5 21 R N lEAR
NFER FAEA G L AN A BT E G, B, 2018 4E (R —H A28 551k
R E Y ( EU-Japan Economic Partnership Agreement ) AS AN we— M HL N | 78 BOR K 1 13
SE AT A 45 A A DE L 5 5702020 45 ( X IAs T 2 R IK AR X R e ) tE(CCBL
B oy SR ) 5 21 SRR b WA 5 28 4 FEREGR | L T R K RIS G 5t 7E P YOG B
FLBLA it 5 2020 4F [ 74 A1 EQ B 28 B 5 A VR SR AR ) (Investment Coopera-
tion and Facilitation Treaty betweest)the Federative Republic~of Brazil and the Republic of Indi-
a) WLRAAESF R A T7 L2 FOC i 20 2L Bl Bt DO B B V] T SR IN AR I I
N SLC55 MR PR, I SR VAR 2 R AR AR IR AN 22 A 45 EA T A B, D ARME S22 Ak &
JiEBA T f RS 1]

(=) BRI A4y PARA G A 4 4k 8 4 it

MRAEIR G [ 57 5 A S 25 (UNCTAD) I GEH 4R , [ PR 0% 45 29 h AR A 22 4 ) £
FACREARBLINT 2 1, o] LI 21, A8 S AR 22 A0 45 253000 [ BREc it 28 29435 S
10. 40% , {HHEA 21 HE28 DR  iRAC 2 ) 4 J5 00 42 2 S WURAR AL NN A B B PR
A L S BB I X — 2B AR FATE 2010 AR5 gE—2D sk . S3& FEIRHE LI ] 52 Kk Je
L (CCSI) 2016 408G XK H 90 AN EIZK BT 1,861 T [E Pri& ¥ 4 L AT 0F 5T, K B
222 TS ATARAS 22 A A 15 455, P38 2 2% b ok 22 A R I < B (scope ) F1 SR B
(strength ) i 4EREHEATIX 43, Geitansk 2,

“IT SR ZO T T AR [ B R R Y B AL, L) 2006 4R (36 R B

(34) 2004 4F( S R RUHBHT I E LA 5 18 Fr (RALA) HUE , “ ARR AN BURRE N . — BOREG LIy R AL e i
FRAFIAN S 3B T ARA L 2 45 (15 2L — HEBRER 2975 R BOR AR JEA T 447 sl 0k A2 [ B P 5 22 4 1 S 55 sl A
1 B S AR A2 A 4 i A IO

(35) SRS DI R PEIRESC R U ) 56 29 ZR50 2 SCRISE SN P ) 59 32 4540 2 3K,

(36) See Kenneth J. Vandevelde, U. S. International Investment Agreements, Oxford University Press, 2009, p.201.

(37) 2018 4E( BRI — H ARZFHAK U E ) ( EU-Japan Economic Partnership Agreement ,EJEPA ) J&:BR B Y2 4% 25 i B KL
i B R S hE, A 2019 42 H 1 HEZAR,
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DRI RE Y (U. S. -Peru Trade Promotion Agreement) 5 22. 2 55 MAVE , HONMUA T H
H 2004 AFXGA TG EJEA S 18 ZAHEI SCAS | b AE B P U B 3 5 | M 2R I, A 322 a0
0 AR ] S R R R T A I X % A R A AL T B SCH R A AR 4
WA T LU0 528 A6 HEHIPERT R | ib n] RE 2R 208 B A5 R BT AN & B
PUAE i B8 R 38 2 29 SL 55, X AT 9K S A o A TR T A [, 380 ARAC 2 A ) b 2% i ik
A [ PR AR LR W DR SR | RIVEE BURTTENS L bR MU e SCARa, T fig
A VSO A R BT SR R R R Y R T AR R N R I PR AR E AR B ¢ B
A7 OV AN [R] AR B o) A% 240 ik AR RT3 P A 22 5 R, S 17 AR AR 22 4 M) i 2% e
I AN E 1

® 1 ERREFHPHRAREH 5@ ERFE S ITRE

ZATHE BE |ESI&ZF| &bk | REWNF| &bkl | BEH | HLk2

20 42 60 41X 75 6 8% 1 16.67% 0 0
20 22 70 AEAR 98 3 3.06% 1 33.33% 1 33.33%

20 42 80 44K 237 16 6.75% 0 | 0 0 0
20 t4g 90 4E1L | 1632 114 6.99% 17 14.91% 6 5.26%
21 fit42 00 4FAL | 1245 161 | 12.3%. | 61 37.89% | 49 | 30.43%
21 fit4E 10 4EAE | 502 94 ~ |\ 18.73% 76 80.85% | 82 | 87.23%
pESa 3789 204 10. 40% 6. | 39.59% 148 37.56%

®2 ERRAFATHRAZRENZZRO EMNEES T

/ i T B 4K B 1 4 2
;3 \3 15 190 17
I T 127 10 102 /
Be SRR 95 / 88 /

() FPEHLEZOETRETFHYTRAZEASFRNRE
H ] B 2528 [ P 8 2 2 P O ARAS 22 2 M) £ 26 KR 2 5 A7 1 RRFIE I (R A7 A
IR

(38 HZR 7N 2009 AR E AR 1 55 DME) 141 2% R 7 2UN 2008 4EC H AR E G T SRR A
AL I ERE ) 5 19 2%,

(39) U 2021 4, R ERILAEE T 3288 TR BREHT 420, P LI 2861 WOUGA 45 BE b F1 427 T35 BT U i) 57
S5 o See UNCTAD, World Investment Report 2022, United Nations, 2022, p. 65.

(40)  AFNURA [E L MR RSB0 1960 4F 12 A 22 H £ 2018 47 10 A 21 HASITHY 2574 BRI S A% 1T,
RFEAR T AEAF NG ARA L 2R 257 R FR A ESI, 2 UL https ;. //investmentpolicy. unctad. org/international —in-
vestment—agreements/ iia—mapping , L 5 B [E] [ 2023-01-297, (5 H 1 35 WA 548 %6 2 SCF IARAR 2 2 75 4%
O RIAR A ZE 2 55 S LT 5 o LE 2 188 A BRI AR AR AR 22 2 2 2 RDIIAR AR 22 2 ) 2 S LU T

(41) See Karl P. Sauvant, Mevelyn Ong, Katherine Lama & Thor Petersen, The Rise of Self-Judging Essential Security Inter-

est Clause in International Investment Agreements, 188 Columbia FDI Perspectives Perspectives 1, 1-2 (2016).
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FEE T, T RE TN AR R BRI FH AR e

S ENARTE S, TP EDSGH B U T AR AR 2 4R 25 A AN IR, FLR IS
TRo SCAAAE T 5 8 B 1 BRI " 25300 R0, NPT G 30 5 B AR AR 22 42 1) 25 453k
B, BB AE ST AR ZE T BN A A BRI A0 20, 8 LB T ASTR] 2012 AR [ —
TIN5 RS T AR AR AP R AP ) F1 2015 4R rprAe R S0 BOR A B H 3 A
| ORT O FAH BAR HE AR B e ) vh BRI T (R 5 5 5 e ) 56 21 4
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L3 GOE S4B
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“ER UL RE BRI FR 5 2, AR AE 2009 ARG E—RE AR S P ) 5 141 FRIESURSR
4T SERGH AR T o AR AN A S, SR RS T B B, SR T RE R R B RSk,
o7 R AR BE R , AN U I 46 2400548 5 [ SR ME AT PUae i) vl U | T Lt xfE IR
XHZ IR R R E S

AR TARAR e 4 ) 35 43K B s B At G M DA Kk 45 44 24 D A 58 [ ol o Lk A7 I
B, PR IR A 22 42 0 25 £ R A0 0 1 ELAAR SIE B I S a0 7 A RIS D, A R B e 2% 91
A S T REAFTE M 22

= PR R 5 A5 S i DR S 2

H1 T W R A AR i i BORAS 22 2R 5 255K, B aR A5 45 4 BT ARAE 5 527 1 B JEE
LR AU 5T [ B g B iR AIL ) S5 B X AR AR 22 42 M) 4 A5 sk RO A2, [m] I, Bt [ B %
55 [ P 51 5 30 5B BB, WTO i it RAILAS ( Dispute Settlement Body, DSB) [l 58
(B RAL) B E) 2R 21 ZRMIE5E, ATREXT AR LACRBL S 5 5 B E ) 56 21 Z A
AR A 22 2 M) 4 2k R AT — REAMTEMMEL

(42) 2012 ZEC R FIINEEIOC TR BEA R I PRE ) 57 33 2558 5 5K, 2015 4F b [ A 1 H R OC T AR LA o 0 £
PR 4 555 2 5K a T,

(43) 2012 4E e A RSEFIEBUF | F A BB Aokl B UM 5 T e ot BRI AR B R B ) 55 18 4448 1 3Kk
o5 1T0,

(44) 2005 4 Hrde A RN E UM R G Bt - 75 7R SR 22 B B B DG AR T AR R AP B TR Bt ) 46 4 5555 2 K.
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PRIEA R 5 MR R 2GR U 2015 4RI, O 16 A2 EBRAE% kLl 4+
Ui BAR | IRAR e A ) 2 253 (45 1 T [ B3 W e LA S e e = M — bk | S ] 4k
FEEF XA RIS I R 5 T R MR, R R R — M R RS 5 0 2485 = A
[F) P 22 1A PT i HR IS A RO A 448 R PR A IE O, AR RS 52 PR30 &
g | A — NG B GE P (BTAR 4 HR 28 ) AR [] 5 5 7 38098 IO 48 5 | A [R] 0L 4% W% P
(BRI LA USE ) B v i LA AT LU 2, T RE S IR P b i 22 31, WAL 2 1k v 20 50
AL NG RPN TG L U0, WA R 2R A 253 4, B
T 2008 4 [ B4 il E LI — B E AR — S AR 502 43 BRI AR S e g

£3 “MRERR"SRARSH ARG

N 8 REHA
AT | AR b o b e Eg B
FliE
CMS Wik BIT % 11 Rl Btk Sk G A PR IS AR B
Enron T ARBEBETAR| B | BB, REAERE VK A7 AT 55 9
Sempra FIERE R A [ R 2 4 bR, (46]
FE R 4 U 5L il U I8 B R A SRR Y
G&E | B B I A T B M M T ANVEE SR ME E‘Z%}F,ﬁ\gzliif%ﬂ%ﬁ
R L% R F RN TR AT RLR WOSCRR A
R RER AR i, (99
JE” (stale\of ne- —
cessity) \ I BB IR fﬁ%&‘%%?%ﬁiﬁé&ﬁ
Continental| £ i R TR AT | BN | SRR T T 1
y BRoHEME R (49) | e, {H dE | BT E TR I
it 1l I AN 2 B, (50)

1. “FIRER R MFBLENME T NI R FLENFIE
“ BT AR A HR 227 YA PRI AT AR SE UG R X 4 @fEAIL (2001 4F 12 H 1 H % 2003 454 H 26
H ) MR 4 s i i 5 | A&, 78 B BE B Ap FANFH OG22 4], 050 L9851 1991 4558

(45) See UNCTAD, World Investment Report 2016, United Nations, 2016, p.97.

(46) See William W. Burke-White & Andreas von Stadan, Investment Protection in Extraordinary Time: The Interpretation
and Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties, 48 Virginal Journal of Interna-
tional Law 307, 376-381 (2008).

[47) See LG & E, Decision on Liability, 3 October 2006, para. 238.

(48] See LG & E, Decision on Liability, para.239.

(49) See Continental, Award, para. 180.

(50) See Continental, Award, paras. 198, 231.

(51) XANEMSHH :CMS Gas Transmission Co. v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award of 12
May 2005 ; Enron Corp. Ponderosa Assets v. The Republic of Argentina, ICSID Case No. ARB/01/3, Award of 22 May
2007; Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16, Award of 28 September
2007; LG&E Energy Corp. et al. v. The Republic of Argentina, ICSID Case No. ARB /02/1, Award of 3 October 2006;
Continental Casualty Company v. The Argentine Republic, ICSID Case No. ARB/03/9, Award of 5 September 2008,
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I L ARG | / /
Telekom | --+«-- Frnds | L nent threat of
s . EREF- =R
S FENGEN B N . s severe conse-
y iE [ %k
FHZE (| ol B e quences ) o
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2. “ENEBRENRMEFENPEXITHERENFEE
CC/Devas v. India ZZ#1 Deutsche Telekom v. India 2= E MR, J5 ZHiE A Deut-

(52]
(53]
(54)
(55)
(56]
(57]
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See CC/Devas,
See CC/Devas,
See CC/Devas,
See CC/Devas,
See CC/Devas,

Award

, paras. 218-219.
Award ,
Award,
Award ,
Award ,
1995 4 i 7 AR IR LA ] B 5 LA EDOC TR sE A OR AP B M P E ) 56 12 45 A%

para. 354.

paras. 252-255.

paras 230-231, 233, 235.
para. 245.

I 26 49 L P Y BRE

il , BN RE BUR I A T B 243 52 4T, See Deutsche Telekom, Interim Award, paras. 231, 235-237, 288.
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sche Telekom JEH[ % H i A CC/Devas /NBEA , P R ED BE RS CC/Devas A 7] 7= A=
{H CC/Devas Z& HFF4r 2538008 1998 4 B HUR H—EN 6 TR AR I 8 R a0 B e )
55 11 4556 3 3K, 1M Deutsche Telekom Z& 1 F4 453002 1995 4 1 [l —EN B ¢ T2 E Fn g
PRI PE) S5 12 2 (W3 4) 58

3. BB R AN B LR R AR 2 F| HH ER B EEH

FAR T L TR MBS Z AR TG % 4 (BRE T ATA M RO IR 45
B VAR A 1 A [ PR 08 AL ) S B2k, X AR AR 22 4 0 i ) )9 2 0 W] AR AR ME 5
R ILT5 i

S N RAR A 4 B TAE B 1) TR SO AR T2 S ARECT  BTARAE HB
Z7 R A AR BT A 7 4 s AL 1) L J T PP e, < B AR U B RE R
T B A L A R S I B S 246 % 4 i ACHE I 5 | &, LA R B8 1k I B RE SRR K
TH BB M ZRAE ], 3 87 o %o AR o 8 7 22 4 i -t 9 AARAS 22 4 0] 4 Y
B T RARAR 2 A A SR U BRI R ) 2L 5 AHAS T BT SE BURURE h LR 5k
AR TR TE E B IR, CC/Devas 84 B BUR A 5 B S0 A BE X 25 R
FHERL Deutsche Telekom Z& 7 E[J & IR L 2 R XTAR AR LA M 25 =5 8 TR B FE B #05
AT HOAE BN LR AU M ARA 22 2 4 FABCH E AR [ A g 4 =2 B AR
B A RO ARAS 22 4 ) i FEA T AR T AP 3k B X AR T8 ] 2 s iR b ) ) i 2 1 AR AR 22 42
A g LA B S -5 DR RO ARAS L) £ 22 (0] 1) G B AR e A, 5% =, X0 7R 38 3 % 43
S PRI A AR AR 2 ) £ IR 28 MR ST A B AL, S BB FRL R U P ZOR R B
it AT BTE” (tailored to) BY “ £ XF T (dirécted to) PRIARAN L2 F 25 1Y, [N IERH “ AH
K (related to) Tovk il /£ 3% A5G R0, T HZER A It 5 PR 47 Y AR AR 22 ) 43 2Z [A] A7 0 9K 5C
Fo U XF Wb BEEERAHRE SEAS L . BTARAE H3 587 i = 58 AR B R A T it N 2
I B 1), — LS U T MR SR 0L 26 11 B Mg, SR T B S HL AR XS " AP B 20 8 1 #5¢ %¢
ot BT A UE W 2RI A R R AR s A SR Tl 5 PR 3P AR A 22 ) 45 T
KHUEA BT, I FE Deustche Telekom 58 H 28 5 B & BURM U & R E S 58 S I B
T HIER AL 2 EOR WARNEEOR 5 0, R R I B2 1o« LeBiAk” o ARAL T Bl
ARAE R 527 th X R 2 A 5« 8B —JC A7 (all or nothing) MYFRHIARIE, « BN HL(F
KUZE” DRI X AR AS 22 2 ) 25 H B9 FHEARAS 22 2 H) 25 H #Y #E47 546 70 A, JF80E B
JE BUR IS 40% 4510 100 TR XM £ e A LU 9 Ak i) 358 07 X7 P IR P9 e ok ik

(58) CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Limited and Telecom Devas Mauritius Limited v. The
Republic of India, PCA Case No.2013-09, Award on Jurisdiction and Merits, 25 July 2016; Deutsche Telekom AG v.
The Republic of India, PCA Case No. 2014-10, Interim Award, 3 December 2017. 2005 4= 1 H 28 H , & H Rkl cC/
Devas 23 5] 5 ENEE E A 4 Antrix 23 52 B FH ST ED B DAL S B BEh 75% 553 5 BE (1 4 [ , CC/Devas AT
58 A T I BUA TR 9 o 2010 4B EEBUR LA S U B nT A W B RSB A5 2 4 N RS & TR, CC/Devas
TR B RE BURF Y A TRl Al iy TR ™, SR B EE BUR I 401 2k KR B 36T 5. 35 123858, see CC/De-
vas, Award, para. 88,

[59) See CC/Devas, Award, para.245.

[60] See CC/Devas, Award, para.501.
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B GE AR LU E R LAk TR 7 SR ik 22 T 0445t | 3500 400 2R i 2 o L 55
S, T RE RIS 5 ) £ T

(=) WTO 53t fif i 52 3% P 3% A F R ik 09 45 %

F 2016 4R W 2 )i 5548 ( DS512) FRAG , W 2 B A i A o TE B ik 2 %
JE YR IRTITARA w283 1020 3 E 2023 4F 1 HJR, P Wiyt 5% L EN
B NGRS SR LSS VD REBT LA N AR R i 58 N 58 [ i AR TR B 2 AR
LR MG, Hrh DS544 Z8F0 DS597 8 Hiig A4 2 i E A E AR (030 AR WTO 4+
Uiy i AL ] 5 [ PR 4 5% AR AL & F AR, B T WTO L IRFL RIS A 2020 4F 12
A1 HECZEE, EE X DS544 F1 DS597 M IR 25 UF7, ik 36 B 0 A 815 &
T TR FED” . ARRIES IR b AR o KO (OGRS 52 5 B ) 4 21
SRt B At 4y b 3K i) TR BRI FH L (60 2% WTO Srsimfit e LM S 21 %
AR A B S PSSR Bl T2 48 WTO 4 i fiff AT X0 122 S s I A ST 3, AT B T3 ot
DS544 \DS597 ZHE AR Y SHIZ SN OB i BT AR e . Rl v v 0L
B Z AR R b T &R, T, BEE WTO i fif He 52 B vp 1« 22 XL T
(cross-reference) , AERMFEE X g REASH — e FEME, LRz d, #4507
PIEBI(ER S 5 5 M EY S 21 4% b ik Gii) T TPiaE, FEAESEPEL R RS
B G RERL A BB AN R < 5 4 o PR G R 0 A b 5 2 T SR B L R R it
AJE“ HIN A (what it considers) «-:+:- FIFNTS (necessary ) AEA0M T 8l (B DRSO T 5
AR5 SR, RECRBLE R 5 BPhE) 5521 ZrP A T AR AR &, A
LR AR T HX G A FEAL, X B S i | 35 L Bl S AR 2 4 1) 25 A i st
[ PR OC &R B HA B A AL T

1. BALREFHHIAE

FE DS512 Fr R L RAANS b T 5 i« A k™ & 5 (B T W it 2
PRAPHEA AL 2 F 25 T 7T Y7 3K — [ RUASED DB 2500, (S {H AR A 4 | A 22 2 25
PR3 BT L 22 4 R g e | I 3L Ol 5 [ R R R BB AT DG R 25, B 4 HL 4+ A 1
SZ AR U, AES MR RS B e A 000 Rl BE ERAR SRR BB O AT IR R AR AL Y

(61) fi# 5 David R. Haigh Q. C. XJ I 538, oA Ay BV RE BUR R UE WIS & IR AR A | 260 X6 b DR 4 AR A 22 42 )
g, M ARG IR A 2 2 F 45 B AL B 193478028 A3 e, BE TR JC4E , W ICUEHE SCFF . See CC/Devas,
Dissenting Opinion of David R. Haigh Q. C., PCA Case No.2013-09, paras. 106, 109.

(62)  WLIEZEPFARAE BTG 24 IR 5 FIE AR I 58 (DSS526) | 5 B X 419 7™ it 67 i i 58 ( DS544.,547 548 550
551,552,554 556 il 564, P DS544 TN ) IDHFBTHRAFAIPU= BURPHRTHESE [ DS567 , XS VR4 A0 3K
CH R MR AE ) 55 73 4% b 3K (i) T ARIZ A A3 S (OB B 5 S E ) 5 21 ko8 & —30, itk
TSGR LTS GATT 55 21 4% ] (R BE/R X AT 2 11 58 My it 52 ( DS576) | H A< DA = 11 7 i Rl R
SR (DS590) LUK & [ ™ Hubric 2R 22 (DS597) .

(63) 2023 4F 1 A 26 H,EEHYE DSU 5 16 4%, %F DS544 1 DS597 & A G- FiF, % IR —5, 6 [
[ R % A ) L T BUIE [)8E, I8 R 46 29 07 FLAT U8, WTO 4 i figt WL AS B 45 58 L hitps ./ ustr. gov/, e 1
Ja] i) [ 2023-01-29]

(64)  Z:BLBEK . ([ R 51 5y Ao v (4 A A FEF- A7) |, (2:54) 2020 4R 2 1, 5 148 1T,

(65] See Russia-Measures Concerning Traffic in Transit Report of the Panel, WT/DS512/R, para. 7. 128.

[66) See Russia-Measures Concerning Traffic in Transit Report of the Panel, WT/DS512/R, para. 7. 130.
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P AT RN BEA L2 A ) 4, HL [ o SR R 53 77 A 20U 35 ARl b AT AR, LA BRI S
PRAPREA 2 4 ) 25 22 [A) A J00G 2 B I B FRPE 260K, 67 DS567 R T 17X — 4518108 7
DS544 G L R R AT BOME AR, S0R 22 RN« S BN B R T E R Bk
" (the condition of being protected from or not exposed to danger) , (0 F-4g H 7F %2 4 25 /i
TN A FEAS” B R D 1 o 8] b 2 22 4 R vy R T2 DR M B3 5 A T AR B 2 21
45 b FCRBUTEN 70 DS597 LR H EE MG EPR SR RSN AT IR T RIS A % 4
F s AT FEE 15 1 5 U T B B3R v OHE S 5K BB DS512 e el v 2K 01

2. IS EBR KX R EAh X 2B RAINE

U IEA S BT AL ASH . DS512 v, LKA 2014 4F 3 A 1] 2016 4R 556
FJCHDEAL, HE 4716 2 H A XHE P W E 47 i i 2,72 DS567 &b, LR AN A
2017 4F 6 A 5 HAF MR B — R FHM U3 R DAEIFEAE« BEFROC R B AE L7 U4 DS544
b BE 1 2 1 58 R A HY OC T A BRI B AN it i R HH D B , (BN A A7 [ PR oG
REZNEOL; T A8 DS597 G, Lo ZR A T I 4 B 56 1 ML HL A a7 [ g 8 O U v [ A
HE B ABUIR DL BeAT THR BTG BER S (B 5 5 S iE ) S35 A — i I PR oG R 5
LE R E L (a threshold of requisite gravity) (73

WS 2, WTO 4 S i DRATURE T A B2 OGRE -5 54 2 B R ) 2% 21 2% b 3k (did ) T Hh AY 3k
AR A 45 IR RELN , F 0 M 17 2Rl 2 i i 82 ki 3SR R B3 7 B9 F RIS
LRI AL, FEA LA 45 1 R PR AR 5 3h 5 8 <P Uit 5 i DR ) B A 22 42 )
it AR A BEIR R LR ERCR BB A S B2 E R R, X
BE R R AL Gt I A BN EEAS L2 A Al s 90 R T 52 i 0, (ELHG R 9K Ay B 22 4
FI PR E (R FLIE A IEA 2 A 5 S WA Al BE BT HI 925 1a]

(Z) Fram b e 52 B AR B ) 8 5 A 16 0 ek,

UEAERARA L 2 15 25X B B [ R0 SR Y LA Rl B8 5 |, e 1 4% I AE
Y R AW R R TR R T SR, il T AT [ PR B AR AR B R B
FIFHU” (pro-investor ) Y, B BRASHE AP ALI ORI 1 IX R UL AR 2B B9 52 . BEE [ B

(67) See Russia-Measures Concerning Traffic in Transit Report of the Panel, WT/DS512/R, paras. 7. 131-133, 7. 138.

(68) See Saudi Arabia-Measures Concerning the Protection of Intellectual Property Rights, WT/DS567/R, 16 June 2020,
p-7.230.

[69) See William Trumble & Martin Brown ( eds. ), Shorter Oxford English Dictionary, 5th, Oxford University Press,
p-2734.

[70) See United States-Certain Measures on Steel and Aluminium Products, WT/DS544/R, para. 7. 110.

(71) See DS597, Hong Kong, China’s Opening Statement at the First Meeting of the Panel, para. 35.

(72) 2016 FAFJRER A E RSN RS 2 [AIFF7E 2% 0f5€  see UN General Assembly Resolution No. 71/205, December
19, 2016 ( Exhibit UKR-91) ,

(73) VHFF 2017 4F 6 H 5 HEIW 75 R RAFTE SR G B FBGA K R . Wi Ja , YR SO (5E B [R] 1R
WU AW T DR A RVE R TTREEE 7 A 11 B VDR G A BR B 11 58 3 AT ) S AT Bl SR e DR 24
AR B AE AN H AT AT A ek 52 2k

(74) See Saudi Arabia-Measures Concerning the Protection of Intellectual Property Rights, WT/DS567/R, para. 7. 257.

[75) See United States-Certain Measures on Steel and Aluminium Products, WT/DS544/R, paras. 7. 148-149.

(76) See United States-Origins Marking Requirement, WT/DS597/R, para. 7. 358.
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(77) B UWBERIT SEHE CRPC 5 Rl 2 e RSB RATIT) , (RSB S EGA ) 2022 A 1,5 28 T,
(78) SRS . (E BRI E L LB K . Bk ih B S | CHRIRAFFE) 2022 R4 6 #, 28 186 L,
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[ Abstract] The essential security interests ( ESI) clause in investment agreements sets
forth an important carve-out for contracting states during security emergencies. As the world en-
ters a new period of turbulence and changes, more non-traditional security elements are includ-
ed in the scope of overall national security. In response to the increased security concerns of
contracting states, the ESI clause in investment treaties evolves in three dimensions, namely
frequency, intensity, and breadth. The clause is construed to grant States broad discretion to
limit or derogate from obligations arising under investment treaties, providing legitimacy for tak-
ing regulatory measures to maintain national security in emergency situations. Although the ESI
clause is explicitly “self-judging” , it is still subject to review by arbitral tribunals. However,
the variations of the ESI provisions in investment treaties, coupled with the “intentional ambigu-
ities” in requirements of invocation and the “finality” of the tribunal judgments, lead to the
“fragmented interpretation” of the clause and may challenge the basis of consensus and stability
of investment treaties. The cross-border nature of the ESI clausp_will make it an important ap-
proach to carrying out a China-led strategy of integrated gromotioi of domestic rule of law and
foreign-related rule of law. In the context of non-traditional security, this article analyzes the e-
volution of the ESI clause in investment treaties’) €xamines a series_of\Argentine cases arising
from the 2001-2003 Argentine financial tusis, two related<Indian telecom cases and four re-
cently resolved WTO cases, and digéusses the tribunali\s major concerns. It argues that a trian-
gular power balance should be' constructed between, the self-judging right of contracting parties
on ESI issues, the tribunal’ s authority<io_réview the legitimacy of invoking the ESI clause, and
a certain right of the contractingparties’to interpret the review standards. On this basis, the ar-
ticle reveals China’ s paradigm of the ESI clause from the following three dimensions. In the
textual dimension, China should take its overall national security and self-judging right as the

starting point, stick to the security connotation of “clear enumeration + backstop” , introduce

)
leading assessment criteria, enhance its joint interpretation power, and give full play to the role
of the preamble as a “safety valve”. In the practical dimension, China should promote the full
implementation and internal applicability of the ESI clause in various domestic and foreign-relat-
ed rule of law scenarios, see security from a development-oriented perspective, and provide a
relatively stable context for the application of the ESI clause. In the strategic dimension, China

should promote the innovative “China-Model” ESI clause to the world, thereby contributing in-

tellectually to a new generation of more balanced international investment rules.

(KA. )
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