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[20) See Emilio Agustin Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Award, 13 November 2000, para.52.

[21) SGS Societe Generale de Surveillance S. A. v. Islamic Republic of Pakistan, Decision of the Tribunal on Objections to Ju-
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[ Abstract] In international investment law, the uncertainty of the constituent elements
of the state responsibility leads to obstacles to and risks in the exercise of the regulatory right of
the host state. State responsibility is different from contract liability in that it has a significant
impact on the international image and status of the host state as a sovereign country in addition
to economic burden. The state responsibility of a host state should be based on the Draft Articles
on Responsibility of State for Internationally Wrongful Acts and the particularity of the responsi-
bility of a state in international investment law and focus on two constituent elements, namely
“the attributability to the state” and “an international wrongful act”. A host state has a dual i-
dentity : it is a subject of public law when it violates a treaty, but it is a subject of private law
when it breaches a contract, and the two subject identities are inter-convertible according to
specific circumstances in international investment arbitration practice. The dual identity leads to
the uncertainty of the element of “the attributability to the state” in the determination of state
responsibility. The idea of distinguishing between a contract act of the host state and a sovereign
act of the host state should become the consensus of the internatioral community and be imple-
mented in the international investment arbitration_practice\and the reformation of international
investment treaties. Public interest and the international minimumcireatment standard are the
important contents of the analysis of the elenwent of “an international wrongful act”. Public in-
terest is often regarded as an,excephion to compliance withy e international obligations of the
host state. The hierarchy ofthe public interest concerns the determination of the host state’ s re-
sponsibility. The expropriation measure-takén by a host state for an essential public interest
should not be deemed as a violation, of. the& international obligation even if it provides no compen-
sation. And the theory of corrective justice and distributive justice plays an important role in un-
derstanding the relationship between the hierarchy of public interests and state responsibility.
The uncertainty of the international minimum treatment standard leads to obstacles to the deter-
mination of the violation of the international obligation of the host state. In determining the in-
ternational minimum treatment standard, consideration should be taken of the acceptance by the
majority of the countries in the international community, especially the opinions of developing
countries. Meanwhile, in the context of the trend towards, the “back to the state” , the interna-
tional community put more emphasis on the host state’ s right to regulate. The domestic law of
the host state should play a more important role in the judgement of the international minimum
treatment standard. The improvement of the system of state responsibility is the basis of the im-
plementation of the Foreign Investment Law of the People’ s Republic of China and concerns in-

vestment protection as well as the boundary of the right to regulate foreign investment.

(WAL R Hh)
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