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[ Abstract] Many scholars believe that a legal order is a unified whole and cannot give
conflicting evaluations for the same act. However, in judicial practice, instead of making gener-
al judgments on whether an act is legal or illegal, judges always make judgments at the level of
a particular branch of law. In order to coordinate the illegality judgments in different branches
of law, it’ s necessary to explore whether there is a so-called “general illegality” and what is
the relationship between general illegality and illegality in a particular branch of law. Currently,
there are three views on general illegality ; redundancy theory (RT), antecedent theory (AT)
and posterior theory (PT). Firstly, RT holds that the concept of general illegality is redundant
in both legal theory and legal practice because it cannot be derived from the requirement of the
unity of legal order, and it imposes an excessive burden on judges” work. RT is wrong because
the unity of judgment, which is the only reasonable interpretation of the unity of legal order,
necessarily implies general illegality, and judges can reduce the burden of judgment through
general doctrines and conventions of judicial practice. Secondly , according to AT, the judgment
of illegality in any branch of law can be decomposed inte two'paris: “general illegality” and
“fitness to be responded to by a particular branch_of law’.\ The core idea of AT can be summa-
rized as the antecedent proposition and the separation proposition. (Thé\former means that any
judgment of illegality in a particular branch joflaw is preceded by ajjudgment of general illegali-
ty,, whereas the latter means that thie/general illegality<nd the fitness to be responded to by par-
ticular areas of law are separated from each othér, \i>e., “the attitude of the legal order as a
whole toward an act” and “whether the-aé¢t, is worthy of legal intervention in a particular way”
are two relatively independent questions.” The antecedent proposition is false because the under-
standing of public values depends-on the practice in a particular branch of law, thus a judgment
of general illegality cannot be made before a judgment of the illegality in a particular branch of
law. The separation proposition is also false because there is a necessary conceptual connection
between a legal obligation and the way in which a particular branch of law responds to it. Third-
ly, PT holds that the judgment of general illegality is a secondary judgment after the judgment of
inherent illegality in a particular branch of law, and its point is to introduce justification grounds
from other branches of law. The function of the concept of general illegality is to remind judges
that the illegality judgment they make represents not only the position in a particular branch of
law, but also the position in the legal order as a whole, and therefore all justifications within the
legal order must be considered. According to PT, justification grounds can circulate freely a-
mong different branches of law, but prohibition grounds remain isolated. The sources of justifi-
cation grounds are diverse, including the inner morality of a particular branch of law, the politi-

cal purposes of the state, and the requirements of the rule of law.
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