BieRG

1E 24 B TR BA 53 AT 23 BC AL U 68 4R 3 2 0 A

x| &

NERE . £ Y B TAEW T 9 B R AL — AN FAR B AP, M B2 —ANEFEe
SRR A, El k4 b B KAk ARIRIE % B DA IER] AL, 20 B kB A £
B AT A 69N T AL T e AT AR A ARy, R RS E R
F Tl 20 LG M £k A B R RIS 5]k F R GRS B Ty BUIR T AR Bu b s
W PR 2 B e B KRIE R A 8 B % b5 TR S0dE 0 Be AL b 6% AR R T 3 M) k&
PE R A Z B Z 8] K R R B AR A E T MR LT EA R R e A
i, PEWEICEMRG E S TR EZ ST % E L% LIRS RAL 4542 R
T FRERE, AULR 5 BRARRE L R E 05 BN 2R R VA I 2 08 1
A= BEALN | PR SRR 3 R AR GOIE R My 2 | SHIC IR M R AN T B B 6
P A AR ROME ) AR AT B A RRAR R T AR IE 4 B A AR AR o B AR O

KB ELH L GERFAPURES LREL ARHRL

X FHL, LI K F RS IRE R

— R 3R

FEAH S5 B A S w3 b DB 2B TR UEM 53R A 2 R0 2 IO AV 22 [ ¢ alit X
B IE 24 B T A ER el AR 2 B IE W] SR 2 O 25 B Ao TR O IR I B iz #2321 5%
N, s ARIEIE 2B AR DAL B PR URia AR B A BRI A
RE Sk i ARAHIE 24 B LR TR S A S L& BR AR B, BRA KA [ 5 2 SRR AU
BT URIR YL Gk sOCR e i OG- I, R &R K AE 19 283 1E 4B
TR T AT AR 3 25 - 95 A AN TR P A 70 B U0 IR 3 A 114 5% Ao e g o 0 X 47
i 2 IR Y SCHFZ 18] HEAFAE AR AR A I 2R 7 1) X IE 5 B TLUEBA 24T 70 e ML

(1) [ERIFEA - P.IRSREIE  ONEEMEEARL ) , FHEPISERE o B BOE A AR 2004 SRR, 55 122 1T,

- 178 -



iF 3 B T AIE B 5 A o e AU B 4R 2R M A

FR iR s 2 7 25 [ U0 A TR A D D] ) A L DG TR S U SR 4 ) 07 7 < A R Y
UERI AT, T, 1 24 B T 54T 23 O A A% O TRDREE: - < A 3R 7 =R B A0 & A AEAE IE 24 By
TRINEHE 7 TS A5 A Y 23 B SR = B s IR 5, B, ol RLACH | 1E 24 B
THERA A 4 73 B AR AR P vk ) B3, T LA 2 — A B A TR S Ay (]

H ] 2 2 T AR Rt T iy DR S SEEAACEE: 3 B X0 TR BA T A 19 20 BE IR LR AT 1 5, O o
PUEM ST B 2 B AR R AR JEE B Ok T— N E XL R ) (B, WA,
ARIRAG GE A B IFANRE ™ A — B Mk — IE A 1 TE B ST AR 2 B REIU 030 7 1E 24 By TR 524
(B, A LE TR DFTATIIRATAE BRI 0 s AL o 0, 9563k AR [ S FRvF 2R
B N RAHIE 2 1 TR s AR RIS BT, 0 w0 8 DU e i 25K 207 75 AR H 1E 24 By
TARYBEAR AL, RIS e KRR SOt BRI SR 2wl A FEAEE H AR
TRIBIR R4 BEAE , B ARG B ROVRAIEDLEE , 068 FE A CE A4 S P
BEA T ER BRI STHERIRCR . B4, N 25 3R FAT 2R RO AL ARG 1 A4 REARE M SO Ff
1E 257 TLUER B4 73 BC AL B8 e 7.5 St Aol s o — A T 20

F B RN DRSS | =B 2 LIRS R 58 527 DU B A1 TR A Al B 183X R £
“HRAE” X IE 2 B TEW] TR A9 20 BO T A Bt M N vk A E K AT RE 2> A ]
AR 73 BC RN , Itk 28 1 5 AL n] BE RPN B O BE RN o FE 3= S A T, RV 7 ) —
“HRZET T RILARAE P AR A R O R (AR AR R AR A PR )
RE NS IE Y B TLAY G AR | L RO = B 045 1E A e o RUR i B b 3 25 5 57 S A X
BIHERAT AN R R L4 DR, DX I 24 7 TR SR 14 23 C KU e TR = M 20 A, X v
(TR 2R i A B9 AT B B R

T BUR YO SEARSE M T IE 25 B TR 5 A 59 0 1 ML
LRGNy, — BBV HE bR A B SEAL IR T AL A ST AT 2 5

B N TT BRI SR Bl S AR BB IR WA A T 25 B T, A Al L i Ah
HIARAEI S TIAE (5 20 HELR RIS, S —TJ7 A N AL GE MU I AN 5 B S8 ke B, 7
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(5) See John Kaplan, Robert Weisberg & Guyora Binder, Criminal Law ( Cases and Materials) , Tth edition, Wolters Kluwer
Law & Business, 2012, p. 17.
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[7) See Woolmington v. D. P. P., AC, 462 (1935).

(8] See Hock Lai Ho, Comparative Observations on the Burden of Proof for Criminal Defences, 9 International Commentary
on Evidence 1, 8 (2011). {1, {1957 fFHEAR AR5 ) (Homicide Act 1957) %5 2 2 WIS AL RE 71 9 553 Y E A B¢
A B35 N 5 (1988 AR RIIE ) ( Criminal Justice Act 1988) 55 139 £x B2 2R Bl 4 NIk WA 7E A 43 B 454 /N
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[9) SeeR v.Edwards, AE, 1085 (1974).

(10) See Alex Stein, After Hunt: The Burden of Proof, Risk of Non-Persuasion and Judicial Pragmatism, 54 The Modern Law
Review 570, 572 (1991).

(11)  [3e]EYE - Frihs  URIES I S0 HiCR T ) 488008 A Ukt 2006 4RI, 55 94 1T,

(12) See Federico Picinali, Innocence and Burden of Proof in English Criminal Law, 13 Law , Probability and Risk 243, 265
(2014).
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(13) See In re Winship, 397 U. S.364 (S. Ct. 1970).

(14) See Mullaney v. Wilbur, 421 U. S. 684, 688, 703 (S. Ct. 1975).

(15) See Patterson v. New York, 432 U.S.206, 210 (S. Ct. 1977).

(16) See Martin v. Ohio, 480 U.S.233 (S. Ct. 1987).

(17) See George P. Fletcher, Criminal Theory in the Twentieth Century, 2 Theoretical Inquiries in Law 265, 269 (2001).
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(18) See Martin v. Ohio, 480 U. S.233 (S. Ct. 1987).

(19) See Hock Lai Ho, Comparative Observations on the Burden of Proof for Criminal Defenses, 9 International Commentary
on Evidence 1, 7 (2011).

(20] See Gavin Dingwall, Statutory Exceptions, Burdens of Proof and the Human Rights Act 1998, 65 The Modern Law Re-
view 450, 457 (2002).

(21) See Wayne R. LaFave, Criminal Law, 5th edition, West Publishing Company, 2010, p. 67.

(22) See John Quigley, Ohio’ s Unique Rule on Burden of Persuasion for Self-defense : Unraveling the Legislative and Judicial
Tangle, 20 University of Toledo Law Review 105, 108 (1988).
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(23] See Meir Dan-Cohen, Decision Rules and Conduct Rules: On Acoustic Separation in Criminal Law, 97 Harvard Law Re-
view 625, 625 (1984).

[24) See Paul H. Robinson, Criminal Law Defense: A Systematic Analysis, 82 Columbia Law Review 199, 229 (1982).

(25) See John Kaplan, Robert Weisberg & Guyora Binder, Criminal Law ( Cases and Materials) , Tth edition, Wolters Kluwer
Law & Business, 2012, pp. 514-515.

(26) See Paul H. Robinson, Criminal Law Defense: A Systematic Analysis, 82 Columbia Law Review 199, 229 (1982).

(27)  FEE A KL 10 A MEERS Bl 9 36 R 53 45 2 BL 45 #5517 J7 . See Wayne R. LaFave, Criminal Law, Sth edition,
West Publishing Company, 2010, p.451. 7E“ Ml " X FER o iR b, S8 EB R Mk BeiAh SRl AT
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(28) See Paul H. Robinson, Criminal Law Defense: A Systematic Analysis, 82 Columbia Law Review 199, 205 (1982).

[29] See United States v. Sanchez-Lima, 161 F.3d545, 549 (9th Cir. 1998).
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[ Abstract| Allocation of the burden of proof of self-defense is not only a criminal proce-
dural law issue but also an important substantive law issue. The recognition by the USA and the
UK in the 20th century of the common law rule of putting the burden of proof of self-defense on
the defendant was based on the “guilty” presumption function of the definition of a crime. Be-
cause a systematic concept containing all the elements related to criminal liability had not been
formed in the prevailing criminal theory of the common law system, “defense” was not a value
judgment category. A behavior satisfying all elements of the definition of a crime might be pre-
sumed “guilty” , and in order to refute the presumption, the defendant needed to prove self-de-
fense. The fact that most jurisdictions in common law countries in the late 20th century put the
burden of persuasion of self-defense on the accusing party can be explained by distinguishing
justification from excuse. Because justification is a part of the criminal law’ s norms of conduct
and there is nothing that can establish that the defendant has done anything wrong until the pros-
ecution proves that the defendant has committed an offense without justification, prima facie
case of guilt can only be illustrated by both the definition of a crimie’and the justification, for the
which the burden of persuasion must be put on the_prosec¢ution. The differences among continen-
tal law countries in the rules of allocating the burden of proof of self-defense may be rooted in
different understandings of the characterof Fatbestand and the|relationship between its three
strata, the key of which is whethet Zatbesiand has the fungiion of “guilty” presumption. The
burden of proof of self-defense, can be allocated teasonably to the prosecution if the value neu-
trality of Tatbestand can be maintained.~, Tathestand’ s function of presumption of wrongfulness
may explain the defendant’ s burdén ‘of) produce evidence for self-defense. If Tatbestand is fur-
ther understood as a type of wrongtul and liable behavior, a behavior satisfying Tatbestand will
be presumed “guilty” logically and the defendant must prove the self-defense to avoid criminal
liability. In China, the obscure rules of allocating the burden of proof of self-defense can be
traced to the controversy over the relationship between the four-elements criminal constitution
and self-defense. A rational choice is to put the burden of proof on the accusing party once the
defendant puts forward the procedural proposition of self-defense. Merely establishing a hierar-
chical criminal system that distinguishes affirmative elements from negative elements is not e-
nough to support the definite rules on the allocation of the burden of proof. To provide stable
support to the rules of putting the burden of proof of self-defense on the prosecution, it is neces-
sary to establish the “object-evaluation” criminal constitution, retain the constitution of crime
as the upperseat concept of all elements related the criminal liability, and reform the content

and the systematic function of the four elements of the criminal constitution.
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