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[ Abstract] Online format clauses refer to contract clauses that are prepared in advance
by an Internet Service Provider (ISP) and widely applied in cyberspace. They often appear in
a specific form of electronic contract such as click-contract and browse-contract. Once the users
express their acceptance through clicking confirmation or browsing behavior, the format clauses
become legally binding. Online format clauses have efficiency value, and the efficiency gains
they bring far exceed those brought by the free negotiation of contracts between ISPs and users.
However, as format clauses are pre-prepared terms, they have problems of consensual defects,
the illegality of content and so on, even though ISPs fulfill their obligation to provide explana-
tions in accordance with current laws. The existing laws can satisfactorily deal with the defects
in the performance of the duty to remind and explain the format clauses in traditional paper con-
tracts, but cannot properly solve the validity dilemma of online format clauses. In paper con-
tracts, the provider of format clauses is required by law to highlight important format clauses re-
lated to rights and obligations by using boldface, underlining, italics, etc. In cyberspace, how-
ever, users are in a more disadvantaged contracting positien, lackizig sensitivity to various traps
in web pages and being completely unfamiliar with netwoik technologies such as background-
running programs. In addition, users’ urgency andibounded rationalify\to use network products
or services may lead them to accept the format clauses provided\by-1SPs without knowledge or
understanding. By taking advantage/of their dominant position in the Internet environment and
the objective situation of usérs” unfamiliarity with newwork technologies, professional vocabula-
ry, etc. , ISPs often fail to fulfill their ebligations of reminding and explaining as stipulated by
the law, and even introduce unfait, format clauses directly into click contracts and browse con-
tracts, thereby obstructing the achievement of the legislative purpose of adjusting the unequal
status of the parties as intended by the system of validity of format clauses. The emerging validi-
ty supplement measures can promote users’ understanding of format clauses to varying degrees
and guarantee their privacy and property interests. But there are still some problems with these
measures, such as inducing moral risks and leading to ambiguous judgments. Therefore, a hier-
archical system should be constructed for the validity of format clauses to strengthen the per-
formance of various obligations by ISPs (such as clarifying effective prompt obligations, provi-
ding opportunities for the review of the clauses, and improving user acceptance mechanism) ,
encourage the parties to follow the principle of consideration, and promote the formulation of
lists of valid clauses/invalid clauses by the regulatory authorities, etc. Such institutional ar-
rangements , which involve ISPs, users and regulatory authorities, will be able to maximize the
genuine consent of the parties in the contract activities in cyberspace and ensure that all parties

are bound by fair and reasonable format clauses.
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