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[ Abstract] In the constitution of the crime of fraud, the so-called “victim dogmatics”
denies the responsibility of the perpetrator when the vietim violates his duty of care. This ap-
proach can certainly limit the scope of punishment. However, it is problematic in terms of both
criminal policy and the dogmatics of criminal law. In terms of criminal policy, it destabilizes the
validity of the norms on fraud and contravenes the standpoints of legislature and judicature. In
the dogmatics of criminal law, the perpetrator of fraud is responsible for the victim’ s error; it is
exactly because of this error that the victim’s “self-damage” resulting from the disposal of his
own property can be recognized as the perpetrator’ s “infringement on the property of another
person” and thus is imputable to the perpetrator. The perpetrator is the “statutory principal by
proxy” stipulated in the specific provisions of the Criminal Law because of his “control over the
deed by making use of the error”. According to the legal principle of “principal by proxy”, the
negligence of the instrument doesn’ t preclude the “control over the deed through knowledge”.
The “victim dogmatics” fails to pay adequate attention to the dogmatic structure of the “statuto-
ry principal by proxy” of fraud, thus contributing to the imbalance between crime and penalty.
The appearance of “victim dogmatics” is the result of the distortion of the meaning of “suspi-
cion” and compression of the judicial scope of “toisent by the victim” .« The original meaning of
“suspicion” (dubitatio) is distrust of a relitively low degree. It-dbesn’t mean knowing ( cogni-
tio) the falseness of information concretely.” Advocates of <victim dogmatics” have changed the
meaning of “suspicion” in two_indépendent ways. They, either replace its meaning, which con-
tains the error of the deceived, with the meaning of “no error” , or artificially add the adjective

“concrete” to “suspicion” , so as te accepi the “consent by the victim” and preclude the

)
wrongdoings of the perpetrator, (but _stuch approaches have already exceeded the limits of the
wording set by the criminal law. Besides the wording of “suspicion” , the terminology “fault” is
also abused under the “victim dogmatics”. The changing of wording and terminology has made
it more difficult for citizens to predict the consequences of criminal law and contributed to the
arbitrariness of the judgment of criminal wrongdoings. If the existing cognitive framework of the
wording of “suspicion” and the scope of “consent” is maintained, there would be no room for
the application of “victim dogmatics”. Since fraud is a crime against property in China, only
the kind of “control through information” aimed at the conditions of a rational transfer of proper-
ty in modern society constitutes the “control through information” in the crime of fraud. The
concrete characteristic of the dogmatic structure of “control through information” is that the per-
petrator manipulates the process of communication by falsifying the relevant information and thus
causes an error in the understanding of facts by the victim. This structure of “control through
information” can be applied to the circumstances of fraud through implied statements, fraud by

means of omission and situations of valuation.
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