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[ Abstract] For the purpose of protecting national sovereignty, security, and developing
interests, China has recently enacted a number of blocking statutes, including the Anti-foreign
Sanctions Law (the AFS Law). Among all the countermeasures provided for by China’ s bloc-
king statutes, the clawback mechanism established by Article 12 of the AFS Law merits particu-
lar attention. On the one hand, the clawback mechanism provides Chinese private actors with a
right of action to recover damages suffered as a result of the unjustified extraterritorial applica-
tion of foreign sanctions laws. On the other hand, such a mechanism may be capable of deter-
ring foreign parties from engaging in activities that are contrary to China’ s national interests.
The effectiveness of the clawback mechanism, however, is uncertain due to some procedural
challenges. This paper examines three main procedural challenges faced by China’ s clawback
mechanism and proposes corresponding solutions. First, there is a lack of coordination between
clawback civil litigation and administrative enforcement proceedings. According to Article 12 of
the AFS Law, the existence of “foreign discriminatory restrictive measures” is the precondition
for the initiation of clawback civil litigation. Tt is unclear, however, whether people’ s courts or
administrative authorities have the power to make such a decision. This paper argues that a Chi-
nese court should make its own decision on thig issue without interference from administrative
authorities. Meanwhile, in order to avoid conflicting decisions between people’ s courts and ad-
ministrative authorities, it is also suggested that China shovld establish and improve the infor-
mation communication mechanism ‘between these two'kinds of institutions. Second, people’ s
courts may lack a basis to assert jurisdiction in clawback civil litigation. Article 272 of China’
s Civil Procedure Law provides for six.hases-on which a Chinese court can exercise jurisdiction

against foreign defendants. However ) 'a Chinese court might not be able to exercise jurisdiction

in clawback litigation if none of the six jurisdictional bases is located within China. The “appro-
priate contacts” standard introduced by the Draft Amendment to the Civil Procedure Law could
address this issue since it gives the Chinese judges more discretion in exercising jurisdiction.
Therefore , this article suggests the “appropriate contacts” standard to be formally introduced in-
to China’ s Civil Procedure Law. Third, China could face significant challenges in seeking the
recognition and enforcement of Chinese clawback judgments in foreign courts. On the one hand,
a U.S. court may refuse to recognize and enforce a clawback judgment made by a Chinese court
against a U. S. party out of public policy concerns. On the other hand, it is uncertain whether
a third country would recognize and enforce the clawback judgments rendered by Chinese
courts. In order to enhance the recognition and enforcement of clawback judgments, this paper
suggests that China strengthen judicial cooperation with foreign countries that are also facing U.

S. unilateral sanctions.
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