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[ 1) Vgl Niklas Luhmann, Die Codierung des Rechtssystems, Rechtstheorie 17 (1986), 171, 173.
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(4) Vgl Niklas Luhmann, Okologische Kommunikation, 4. Aufl. 2004, S. 126.
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(5) ZUW[FEIFE - T  CHRBCR 5D ) 2RI, A0 - 345 - Br =3k13% 2003 4400, 45 91 1T,

(6] Vgl Niklas Luhmann, Beobachtungen der Moderne, 1992, S.93-128.

(7) Vgl Niklas Luhmann, Uber die Funktion der Negation in sinnkonstituierenden Systemen, in: Ders., Soziologische
Aufkldrung 3, 1981, S.35-49.
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(9) ZWHTUE g3 . (R sy N RI AR 2015 4FRR, 55 4 7T,

(10) Vgl. Niklas Luhmann, Das Recht der Gesellschaft, 1995, S.565-568.

(11) Vgl. Niklas Luhmann, “Distinctions directrices” ; Uber Codierung von Semantiken und Systemen, in: Ders., Soziolo-
gische Aufkldrung 4, 1987, S. 13.
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(12) Vgl. Niklass Luhmann, Ist Kunst codierbar? in: Ders., Soziologische Aufklirung 3, 1981, S.246.
(13) Vgl. Niklass Luhmann, Ist Kunst codierbar? in: Ders., Soziologische Aufklirung 3, 1981, S.246.
(14) BW[R]EEZ - B (FEAE) , Db R, 5 AL 2018 4R, 45 247 T,

(15) ZWETR (BT IEIE) , (HEIEIIF) 1993 4R45 191,55 9 1T,

(16) Vgl. Niklas Luhmann, Okologische Kommunikation, 4. Aufl. 2004, S. 126, S. 175.
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(17)  Vgl. Niklas Luhmann, Okologische Kommunikation, 4. Aufl. 2004, S. 126, S. 177.
(18) Vgl. Baraldi/Corsi/Esposito, GLU: Glossar zu Niklas Luhmanns Theorie sozialer Systeme, 1997, S.37.
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[20) Vgl. Niklas Luhmann, Die Codierung des Rechtssystem, Rechtstheorie 17 (1986), 171, 14.
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(23) Vgl. Baraldi/Corsi/Esposito, GLU: Glossar zu Niklas Luhmanns Theorie sozialer Systeme, 1997, S. 34.
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(25) Vgl. Niklas Luhmann, Legitimation durch Verfahren, 1983, S. 69.
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The Binary Code Characteristic of the Modern Legal System

[ Abstract] One of the fundamental characteristics of the modern legal system is that it
operates strictly through the schema of the lawfulness/unlawfulness binary code. This means
that all operations in the legal system are subject to and at the service of the adjudication that an
action or claim is either lawful or not and there is no third possibility. One of the most important
conditions of the emergence of binary code is the contingency of modern society, which means
neither necessary nor impossible. More and more people realize that it is impossible to com-
pletely eliminate disputes. By judging disputes, the modern legal system can recognize different
types of dispute and memorize them, and then use judicial decisions to make new legal rules.
Through this process, it enhances both the sensitivity and the tolerance of modern society to
conflicts and, to this end, it develops the binary code inside itself. The modern legal system
constructs an artificial space of contingency in which lawfulness and unlawfulness can transform
into each other. The schema of the lawfulness/unlawfulness binaty code is asymmetry, which
means that almost everyone pursue lawfulness, but notwnlawfulness. Through this schema, the
legal system combines its generality and specificiiy; thereby making itself much more sensitive
to and capable of working more efficiently with the issue of legalityt, ©ne of the important conse-
quences of the binary schema is thesparadox of law, that is), \the problem of legality of law. In
modern society, the rapid change of the contents of {egil norms should not undermine the status
of legal norms. In the schema of binary code, the status of a legal norm has nothing to do with
its content but everything to do with whi¢hiside it stays. The binary code is the structural char-
acteristic of modern law, which is¢supplemented by the legal program inside the legal system.
Because of the relationship between the binary code and the program, the modern legal system
constructs itself as an operationally closed but cognitively open autopoietic system. The descrip-
tion and explanation of the binary code of the modern legal system is very important. It gives a
brand-new answer to the question of “What is law?” and can explain the separation of law and
morality much clearly. What is more, it can also explain the separation of law from politics, re-
ligion, economics, art, etc. The modern legal system is different from the modern politic sys-
tem, the modern economic system, the modern art system, and the modern religion system ex-
actly because they have different binary codes. It is also of great significance for understanding
the transformation of China’s legal system and society. The function of law is to guarantee the
stability of expectations. The binary code of the modern legal system is developed to serve this
function. China is becoming a super-scale complex society, so the binary code of the modern le-

gal system is also very important for the Chinese society.
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