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BRI R T YR RO e Bl TS 2 TR B S A

— PR B AT R L

VR — T4 SR TR AR AR08 e S B A H B i) S 508 A R S e
YBT3 RO ERE . SR, 280 ol AE TR AR B b nl DICA LA BT e iF 2099
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WMpEE—E, WP ARIZIE , X ErE 2 PO B 5 #R 3L R T — A AR U
“Toam” BV 8 B i p A BT

F SE A BEAE 1942 AR XUHT 5 587 A U - Bl 7598 A b B Jhan ) B
YIS 55 FUHR W22 00 Bl 518 B i YA T IR R . i TR 8 A A TR RY
AR BB HEAFNGAE , BOH S S mT [ TE(F R EA S (E B A R, Hoh 7
BEAFRT CTE AR5 B BERS [R)E, A28 R 15 A KA BT RIL 5 BT, LASE )
FRSCR LA S 1 e A5 T B I PR S AR AR S LS L, RINE AR IA s
HA AT 5 BEAR BRI SR T, ARG Rl 7 B BB 75 s 8 15 R T A0 L 52 1y 5 2
I, A BRI AN R A T ] o DAZG AT ) i AR LR T R AR T 25 SRR 2
AR AR 4, JEAE TS HEA R NS A IR 58 A B s (Hak AR ik
HEAR 2 fth 5 R BN TR] , AR 2 A5 B8 36 BRA B0 L O AN AE 11 24 T R 060 33 1 24
FHAREAT IE S R B A% T R BRI AN O B i, LSt 3 18 2 5 Ml 4
AT 5 Bk, DAL 15 L il 3015 AT R [l

TEFFE DIERY A RS2 b, B 598 A Aps g il 10 500 57 B2 b T5 R Ry
(O RE B iR L, 20 i R B AR T gl 598 A iR 8 Gl o3 G i b, sk
b AR E A B8 R AR IR i AR A LR A T s R

PR XS MR BT (2t 5 55 Rl S IS SR A A PRI I 2 75 5 B, A28 B
FI B SEPRu F5 2B s, M0 HES2 |51k BB A e BT 5 . BRI, A SCR
DL F I8 A A SRR A TS B AR, B S B AL BR A B A th 55 % A
RIVEAXRYIERN L T 7E VS 2 T AL LU0 55 DU 28 o3 A ik B8 0 e i, B i
DU AT BB AESE I LA 36 AL AE i Rk = e A it ) 5 2R

= RIVEA B A R A XU 1 6]

Fe A RARERE A R SEN A S ERF RN AmSAEERF IR AR, FFE,
e 518 F i SRR S E AR R A ) DI T AR Lk S R S e S 5
WS R F I PR R B AR AR R S e B A AR B A e
—E R T BRI A0, B AR AL A L R 2N 337 B i e AR kb Ty

[ 1) See Valentine, Police Commissioner of the City of New York v. Chrestensen, 316 U.S.52 (1942).

(2) BN CR MR B 5 TR B AR BT | (TR 2%) 2007 4405 3 401, 55 81-90 U, AR MF 5« (M M 45 iy i
AR LR KA A 2019 4FRR; 4545

(3] See C.Edwin Baker, Paternalism, Politics, and Citizen Freedom: The Commercial Speech Quandry in Nike, 54 Case
Western Reserve Law Review 1161, 1161-1187 (2004) ; R. Moon, Lifestyle Advertising and Classical Freedom of Ex-
pression Doctrine, 36 McGill Law Journal 76, 76-129 (1991) ; etc.

.74 .



Bl =ik pmeyEH R
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F AL AN — @ Bl F 18 YRR, 4, s i) 288 2 e BE D 1 i AU E AT - e Ak
PRI SRR 5 o rh b VDA TP A ) R 43 i %) s R A ) AR R e | 5 24 i ) 4 D B s
Jit 2 i DAL Bt s A s DR B2, R W] R R 1 R 35 08 A b A R 0 LR T 17

()M AL TR TG R, B THRFLTH

1 MHE T EH AR

IR A %o R gl 4, 2 AN R R R R A TESG I 1964 AF (IR M AR 45
459528 ( Federal Cigarette Labeling and Advertising Act) T X WHf ZE R AR A0 FE S ML
B BARIR O AT BEAT T AR R B E R S0 4 FERRIN 1R 1 1976 AR CBURTE SR (Loi
Veil ) LA J 1991 -3 IT LY (Loi Evin) 4 J5 FHRAAS (1 B HE AR $ 00 &) 5 05 3 [ 2002
IR 45 AR EIE) (Tobacco Advertising and Promotion Act) DA}z 2005 4F- &) 45 K
FE8s (T FRAER ) FLFE ) [ Tobacco Advertising and Promotion( Brandsharing ) Regulations ] ¥4 i,
T RRA AR ) A RS L) FRERHE R f BRI R A 2 T R s AR B
F B ALAT 1995 AF() T 12 ) 78 T2 R ARG DU S 253 37 B 4K 1 H 4RI 55 ) 45 2015
BT 512 ) 55 22 2R AR R T By P RS AR B A T, 0 9] 22 5 5 A5 20
T A (2 A0 o] sl 12 75 S/ A0 o s sRUOE N 4 DR R R B Bl 4 )
1T 2018 4F 2021 4E P BEMETT Y (U E VIROR DR 1 R L, Sl A 0 B Al 5 4 A
YR Z (B SR )5 1) B/ Bz e AR 2R T M AS R IR A

AR S R I R A R B TR A . e B IR AR —Fh
B F I, W RS TEIE TR A BCAILC B 0 B 2838 3 A T 5 B AL 14T T REAR D
HFWAMBL) FETigh SRl Gk ™ i IR A w R A i) 2 A a i %
LV EORY  BURF BRI 5" G @1 1 i O3 ) DAPRFREIN 2 RO AR 12 3R
(R AR BRI AR Ry — 52 7 i 1 e 7 22 5 T L[] s D 47 AR e 2 ) B AR 28 R
15 BAZU TP A A 45 FOAUR]” 000 AR 3ok B2 AR 1B IR B AL X 2 R it 3 . — D T
AR R AR T R oMl 1 2878 A (BT AR A ) i A A L TR 2P R R
TS B30 M DR 3 5 3 — 5 T, 8 L )5 1 o 0 B4 SR i A AR 0 £ B
IAS R 1 R EREAR A (100 ] DL FEAR/D2 8 8ok A (W 45 Al g i

(4) ZW[R]IEME - B QAR ATE—3EEA RO TS 3 ) AR FERAEPE 1 W th AR 2000 4E 4,
55791 T,

(5) ZRCQEETEEER ARG amsHE) , OB F )2006 4 10 H 13 A4 010 f.

(6] See Tobacco Advertising and Promotion Act 2002 ; Tobacco Advertising and Promotion ( Brandsharing) Regulations 2004
(S12004/1824).

(7) See Jeremy R. Singer, Taking on Tobacco: the Family Smoking Prevention and Tobacco Control Act, 34 Novo Law Re-
view 539, 554 (2010).

(8] See Mark J. Horvick, Examining the Underlying Purpose of Municipal and Statewide Smoking Bans, 80 Indiana Law
Journal 923, 937-940 (2005).

(9] Duff Wilson, Tobacco Firm Sue to Block Marketing law, New York Times, 1 September 2009.

(10) See Lynne Schneider, Benjamin Klein & Kevin M. Murphy, Governmental Regulation of Cigarette Health Information, 24
The Journal of Law and Economics 575, 609-610 (1981).
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TE) S 15 ZRKE 200 A PR X2 S 4 X A8 1 5 AR A8 R PR L o 0 AR 1k R A
Y RPN FRVERT IRIEZA i RS 28 S SRR IR 24 B0 4, TR 255 1 DU 248 B 2 X A8 1 24
U Z AN AAR TT 25 HBETESR E Y B2y I kA . R, H 7R 1960 45l
SE 2009 FEITHC G FE) [ 3L T J WX BT 51E T —@ Rl HEE 67 205
SEPG Y B2 fh ) S EAT R, 265 68 AR MAE IR BRIART A B 24 i A5 o TTHRAE IR A 57 3
A R 24 2 4 Jm W B SR R ) IRAT 5 BITRR 5 | UB A 5 W S bR s 2 IR 2
SFITRTA A 00 A — A BEARTPIRZS A9 X =220, BRI J& T 25 F L BRI i )
A1 00 n UL AESE IR SR, 2 ) — B2 BB AR VA R

MEEBE RSB T TUET X 2560 i Tl A4 i RS ot . R PTE T,
2y AR PR Se it 25 Mt AT 3 04 [ i REA 28 BEL AT A 35 119 7 1 25 20 A i ek 132 R ]

2 AR 25 A BB 8l F1 U2 IR e B, 29T A AU BRT SR s A AR T
Jo R R AR A S5 07 TR EAT RS | TR0 25 T i 2 R Ml o i o B A AN M) T
SERRB A PR A% 130 X — WAk A 0 2 S i B R 2 0 X 2R R e, W]
B2 [ iy BELAS T 37 36 4 I AR QW s U4 T SR VAR D2 Ak 4wl LN s 24 i 18] 79 117 375
e SETHH P AR R 2507 A (5 B RE T, BE T 22l L M5 | R A 15 B AN X AR (1)

ML B AN]SR A S R 2 28 ) 45 14 25 A DR 3 55 R =2 1) A Wy
R, ARSI AT 28RS TS BB i mA BE VO & T RDIE I A i g o) T
TEFEE SIS, 2550 S AN — B0 598 B d AR, M0 Hoak BA W =AU 1
WAL LRI TR T 4R 414 SRR L 251 i RA LR T 1L B AL B ALhE, L
IBHHARE O H B9, TS oA 3RAT I N 2 2 5 5 3, I BA Rl B R E Z R 5, 1
SEGEIET R S R BGR 11 AR ZREE T HER RIESCERA L, H ARk B AR X R BR ] B2 2y
SR RIS EE LI R AE BN, 7R 1961 AR ZoR) TR S, U8) B R U g4 i S ( F%

(1) BWAHEE HARTG LTI , MR R 2013 4R/, 5 310 BT,

[12) See Keith B. Leffler, Persuasion or Information? The Economics of Prescription Drug Advertising, 24 The Journal of Law
and Economics 45, 73-74 (1981).

(13) See J. Howard Beales, III, Economic Analysis and the Regulation of Pharmaceutical Advertising, 24 Seton Hall Law Re-
view 1370, 1397 (1994).

(14) See Lars Noah, Truth or Consequences?: Commercial Free Speech vs. Public Health Promotion (at the FDA ), 21
Health Matrix 31, 33-35 (2011).

(15) See Tamar V. Terziant, Direct-to-Consumer Prescription Drug Advertising, 25 American Journal of Law & Medicine 149,
167 (1999).

(16) See Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 425 U. S. 748 (1976).

(17) ZULFRE G MK RIEEB A 5 38 B 12 1,49 5 BT,

(18) FAFIEHI36 4E2 H 15 HAELE 15 525 347 HS K,
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T EHU 50 S TR S M ) [ 4% EE Rl AR il e N R B I B3~ 2T 58 7 &%
(R RILAE BT A Pl 28R S5 2 RS NEIE 1Y )4 BT DU R . H AR s ik Be 2808 WA R .
BB ST T LA IE R B RO A 0 B, R AR A SR Mk 1 2 B4, IF
B AR 21 4523855 H HE .,

() A F TR A B RA &R LT LT ®

58 ISt R ML F R Y EE BRAE T 2 ) AN R SR S R e BRI
XTEEF RO F IR A B (R —E Bk F 1) BIBR S, 3 AF R A O A 5L D5 A i o il
P TR BE B B ARG, AR TR DT R R, 7 b R A 2 T e )55 i i A 1R
AT B AR A AR RZ o, BN 7ERE BL DI i U 3RS 1 — e Scik, fltn ik
3B L 1829/2003/EC . 1830/2003/EC P I RR W 15 4 3z 1 2t J7E R £ ot Py it ol A 1L o)
2 B B 24 5 WA R WISE AT 1992 AF (5 R BOR A B ) B o7 TR RO AR H
FERRTFUEIN Y8R DAERAR S BN DK T, 22 550 1 58 T i 1] T30 05 BRONASE =, 85 A AF 9 ik
7N, P O St S DA A R BE Y 54 N E R BRSEE N RS DR 2R H AR
B, 4R ZB0H R R AR R, U9 MikEE 2016 4F 26 E  ERAY) TR M F B3
FEFREY ( National Bioengineered Food Disclosure Standard )43 12, 38 F 2 87 A B JE AR IH
R AR IREE A [ARE  FRIE 2015 AETT IS B w2205 ) 26 69 A5t B IR AT 13 2 T
ST D R SR AR PR B R UL R 2R A A R R N LR R R D

NERIE 2T A, 5 2 DR 0 0 58 ) B 30 o) ) ke IR Ak = 2 A . — S XU T oy 2
W, BV BE DR B n] REAATE N 2 TR MR 1A 10 XURS: , S0 8 e A U B A T B —
JEIH TR RIS AR e | BV b R R B I S 6 (0 2 e F B R
FE B ARSI . TR0 SRR F W 0 AN 2 e, DR a3 R S 55 B o T 4%
JE I, AR SR HT, g NI A 0 55 B i 28 A A P BT AR AR T 2 A B A
A, (200 BRI SR LT ™30T 1 LA Ak 2 Ay R ity 0 i ol B DR B | L DA A T R PR it ) 2 7 2k
FEARAHPRIH e M RUN I . “ BRBEZTH 2 8 2 B e 00 5 RS 00 SCAE (B WL 8 %
YIRS, U s dil bR PR B 1A 4 AT DA o 25 70 2% & $ AL 2 085 8 AR IR B 2 i 3¢
AT, S AR ZE S | M ESZ 2] TR E” 22 M T, 6 EFEX RER R
il 2 A 3R BT 2 B AL B [l DR AE 5 A4 77 3 L 5 A AL S A
JEFF o BN, 7€ 1996 4R EIPRFLEI SR v, (30 38 EEBE & 1R e 43 A7, e Al 14
FEE R F I A B AESE P A BCE AR AR R IR UL R R BRI B S A

(19]) See Guillaume P. Gruere & S. R. Rao, A Review of International Labeling Policies of Genetically Modified Food to Evalu-
ate India’ s Proposed Rule, 10 AgBioForum 51, 52-53 (2007).

(20) See Bernd van der Meulen, The EU Regulatory Approach to GM Foods, 16 Kansas Journal of Law & Public Policy 286,
322 (2007).

(21) Neville Craddock, Files in the Soup - European GM Labeling Legislation, Nature Publishing Group, 2004, p. 383.

(22) Laylah Zurek, The European Communities Biotech Dispute: How the WTO Fails to Consider Cultural Factors in the Ge-
netically Modified Food Debate, 42 Texas International Law Journal 345, 368 (2007).

(23) See International Dairy Foods Association v. Amestoy, 92 F.3d 67 (2nd Cir. 1996).
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(—) BRI AT4L LA R IG5 “ vg i o8 i

VE Ry AR A [ A A AU BR A2 RARLE 75 1E 24 1 B A 7 vk | Lo ] s ) g £ 7K
PG 50 Bl 5 18 PR T2 S RS . D SR, A 1958 4F 18 FE RO 78 12 12
B 24 5 587 Hh it 3 2 P DO, oD A T ) R X A T D ) < =B BRI i, (24 b
DU 28 AR 3R BEACHA T« 3 25 PR T U A8 AL G SR BB ) 3 i 0 AT RE 8 S Bl =0 A7
B TS P e AR A H A 5 06 B U 246 12 1 22 BB 15 80 H AY RO 1 v 7 24 8 6 ni 4
i die/ N T I 5 28 e D ) i S BB et e it B DR A 1) 0 2 AN AR /N T T B 4 B A
o FERDE 1 FE AU, LA A 5 L ACRT R R 55 18 BIR i 4 e 3 DA A8 5, 4
58 - DR L it 2 G B AR T > DAPR AR | WP it 318 9 T 1 DA 7, i A MRS 4
Jit e O B8 TS 24 7 DM E . 140, FEAE 25 44 19 AatR |4 587 oy, (250 8 [ IR I8 208 12 12
B ANASCAE 397 Pl P L 244 S e 2 g P 8 T IRk, D R B A P 1 R W B P
AR 257 T L A Ay 8 ] R S e e 2 e MR A0 A T 24 5 S I 00 & i PR B &
AT BRI, 3B 7 78 0 HoABE” 4 Ji D), PRI T A O BIR o] it e 22 PR 3o s ¢ 8t I e AR
1£) ( Grundgesetz fiir die Bundesrepublik Deutschland) 55555 1 SR TR E B e v v B
RS TR 7 I S v  Be LA A A 491 D DU RE AR %o 7 IR S e v o e A O R
A F e BRI R RS BRAE T IEANeE , AR F e R A AR AL T

(24) Vgl. BVerfG 7, 377 - Apotheken-Urteil.
[25) Vgl. BverfG 102, 347 - Benetton-Schockwerbung I.
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PP E K ARG 7 AR IBAEAZ RN RS, 5D BUM RS AR AT L
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RGP SRR F IS BRI , Fan 7R IR R S b i T A FL A T
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SEIL I, SR AU RO BUR A i B SRR AT b BE kR 1 BEFI R AE A 1Y
FL, B S I AR Ay S B ) BURE A i, PRI A AT ) 1 9 I AR D B, AR IZ RN
Sk 1R R A (RS P R R A2 3 TS, FEER = BRI
RIRES LA 8 ) A EAR ST RE R HAR (B S5 5 ORAr i S AR ) A 2 [A) 1Y
PR G R AN WAS +orazam , o B A2/ 80 W BB A uE48 2 W1 i 75 5K i 1 i 2
BUB AR A I, TAESE DU 2D b YR BE AN S8 85 ki B 20l 1 9231 Ak H Ax
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(26) See Central Hudson Gas & Electric Company. v. Public Service Commission, 447 U.S. 557 (1980).

(27) See Posados de Puerto Rico Associates v. Tourism Company of Puerto Rico, 478 U. S.328 (1986) ; Board of Trustees of
State University of New York v. Fox, 492 U. S. 469 (1989).

(28) Martin H. Redish, Commercial Speech, First Amendment Intuitionism and the Twilight Zone of Viewpoint Discrimina-
tion, 41 Loyola of Los Angeles Law Review 67, 68 (2007).
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(4) BRANLA0E F] T I/ MBI N . A2 U AR o 3L Be A 0 MBURF AN BE 2 ) L3R5

(29) S WLiEiAak HEORE . (EEENE) , TR IE 5 75 M X T 8 4 A BR 2N B 2006 4F R, 25 189190 T,
(30) S WA . (LTI A FE M B A bp v —— 3 F X 36 FEIE IR i B vk B FI BT AY % 25 |, (I 2FPFI8 ) 2020 4E55 1
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Regulatory Boundaries of the Freedom of Commercial Speech

[ Abstract] The freedom of commercial speech is the ideological market freedom in the
field of the market economy, and the reasonable division of its regulatory boundary is an impor-
tant basis for protecting the legitimate rights and interests of operators and maintaining the order
of market competition. From the point of view of the form, the regulation of the freedom of com-
mercial speech by public authorities is mainly manifested in restrictions on positive freedom and
restrictions on negative freedom. The former includes restrictions on market access of tobacco
advertising and drug advertising, and the latter includes the use of a mandatory labeling system
for genetically modified food. The reasonableness of such restrictive measures should be tested
by certain methods. Foreign courts have developed a representative method of “four-part analy-
sis” in the judicial review of government regulation of commercial speeches, but it is difficult to
directly apply this method in Chinese legal practice. Through the bidirectional transformation
between “four-part analysis” and the principle of proportiondlity, a “new method of four-part a-
nalysis” that conforms to the objective reality of Chind jcan bé developed. The first step of the a-
nalysis is to judge whether a certain commercial spee¢h’ damages the interests of a third party or
the public. If the answer is no, no restriction\niay be imposed: omsuch speech. If the answer is
yes, the analysis enters the secend stepy namely interest\measurement. If the interest of a com-
mercial speech itself is more woithy of protection<than the interest of a third party or that of the
public, restriction on skich a speech is not allowed; otherwise, the analysis enters the third
step, namely the judgment of whether the restrictive measure can achieve the purpose that pub-
lic authorities intend to achievey lfthe answer is no, the restriction is not allowed. If the answer
is yes, the analysis enters the fourth step, that is, the judgment of whether the restrictive meas-
ure taken is proportional ; if not, the restrictive measure is not allowed; if yes, the restrictive
measure can be taken. Through the test with this new method, the following conclusions can be
drawn; (1) the attitude of strict restriction rather than total prohibition should be adopted toward
tobacco advertising. Among the specific restrictive measures, the prohibition of tobacco advertis-
ing in all types of mass media and public places is reasonable, while tobacco sponsorship activi-
ties and in-store advertising of tobacco monopoly outlets should be allowed. (2) The absolute and
relative restrictions on the advertising of special drugs should be appropriately relaxed. Among
them, absolute restrictions should be relaxed to allow advertising in professional journals; rela-
tive restrictions should be gradually relaxed to allow the advertising of prescription drugs in pub-
lic places, with warnings about the dangers of such drugs. (3) The mandatory labeling system
of genetically modified food meets the requirements of the “new method of four-part analysis”

and is a legitimate measure to restrict the negative freedom of commercial speech of operators.
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