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The Linkage Between Civil and Criminal Aspects

of Trademark Protection

[ Abstract| The disconnect between the civil and criminal aspects of trademark protec-
tion is manifested in the identification as trademark crimes of acts that do not constitute trade-
mark infringement, the “inversion” between civil liability and criminal liability, and the incor-
poration in disguised form into the scope of criminal law regulation of trademark infringements
that should not be regulated by criminal law, thus making the crime of illegally manufacturing
registered trademark an “all-inclusive crime”. The reason for this is that, in the determination
of trademark crimes, either the existence of trademark infringement is ignored, or any type of
trademark infringement becomes a prerequisite for the establishment of trademark crimes, or the
actual status of the use of the infringed trademark is ignored. Since the same legal interests are
harmed by both trademark crimes and trademark infringements, the establishment of a trade-
mark crime presupposes the existence of a trademark infringement. Articles 213 and 214 of the
Criminal Law only choose to regulate “double identical” trademark infringements, while the
trademark crime stipulated in Article 215 cannot.-be premised solely'on the acts specified in Ar-
ticle 57(4) of the Trademark Law. Aceording to the principle\ofilegality, the manufacture and
sale of registered trademark marks for “double identical” \trademark infringements as stipulated
in Article 57(1) of thé Trademark Law is a_ prérequisite for the establishment of the trademark
crime under Article 215 of the Criminal\Law. *Therefore, the establishment of the crimes stipu-
lated in Article 213, Article 214 @nd Article 215 of the Criminal Law should be premised on the
existence of a “double ideniical” trademark infringement. The Trademark Law has always a-
dopted an attitude of negation and no active protection towards the hoarding trademark and this
attitude should also be adopted in the determination of trademark crimes, which should be
premised on the existence of a “double identical” trademark infringement, and become a guide-
line to be followed in linking the civil and criminal aspects of trademark protection. In this re-
gard, defense against trademark infringement and trademark use should be used as a filtering
rule to determine the existence of the “double identical” trademark infringement as the prereq-
uisite of the establishment of the crime of counterfeiting a registered trademark and the crime of
selling counterfeit registered goods; acts not intended for “double identical” trademark infringe-
ment should be excluded from the crimes of illegal manufacture or sale of illegally manufactured
registered trademarks; and the actual loss of the right holder should be the precondition of the

establishment of the crime in the case of an infringement involving trademark hoarding.
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