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Clauses on Positive Repentance in Chinese Criminal Law .

Jurisprudential Basis and Legislative Model

[ Abstract] Positive repentance, as a special provision on the remission of criminal pen-
alty for accomplished offenses, bears great resemblance to, but is essentially different from, dis-
continuation. Scattered in special provisions of the Criminal Law, clauses on positive repen-
tance lack internal integrity due to the diverse criminal policy objectives. However, two func-
tional types of positive repentance can be found in the current clauses, namely, preventive posi-
tive repentance and compensatory positive repentance. Preventive positive repentance is more
commonly seen in the constitutive elements of early intervention of criminal penalty, such as
dangerous crime, attempted act crime and illegal possession. In these crimes, the separation
between formal accomplishment and substantial accomplishment leads to a “post-crime space” ,
making it possible for the perpetrator to take active action to avoid the result of legal interest in-
fringement. On account of this, the underlying jurisprudential basis of punishment remission for
preventive positive repentance is the realization of the puipese of criminal penalty as well as the
early intervention of criminal penalty from the persgrective of the perpetrator. Besides, compen-
satory positive repentance is mainly prescribed in' provisions on_econorhic erimes and property
crimes where the result of legal interést infrifigement can be-caleulated by the amount of property
loss, aiming at making up thé consé€quent substantial\iegal harm, and the jurisprudential basis
of punishment remission is ¥ictim protection. If the'internal differences in the types of positive
repentance are ignored, the diverse policy\objectives behind various clauses will inevitably also
be neglected, thus affecting the (¢hoice’of legislative mode of positive repentance clauses. The
randomness of positive repentance clauses in the current law does not mean that there is a legal
loophole. Allowing the application by analogy of positive repentance will impede the achieve-
ment of the substantive justice pursued by application by analogy, thereby further undermining
the fairness and legal stability of the application of criminal law. Therefore, the requirements of
the substantive law of punishment remission for positive repentance can only be met through leg-
islation. Tt can be predicted that the legislative mode of pure special provisions can’t meet the
practical needs of judicial practice, while the legislative mode of pure general provisions fails to
take the internal differences of positive repentance into consideration or coordinate with provi-
sions on discontinuation. Thus, the practical choice is to adopt a dual legislation model as a
compromise. On the one hand, the analogy of preventive positive repentance to discontinuation
can be stipulated in the general provisions. On the other hand, a trans-constituent similar crime
pattern can be established for the application of compensatory repentance by using the model of

special provisions and taking Article 167 of the Austrian Criminal Law as a reference.
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