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Result Avoidance Possibility in Negligent Crimes - Normative Structure

and Practical Application

[ Abstract] Result avoidance possibility is an indispensable element of negligent crimes.
With regard to its structure, there are many representative schemes, such as the theory of be-
havior, the theory of violation of the duty of care (or the theory of perpetrating act) , the theory
of result, the theory of conditional relation, and the theory of result imputation. Although vari-
ous kinds of schemes fully demonstrate the problem consciousness of the theorists, they have left
many questions in systematic thinking unanswered. The single-positioning structure can easily
split the practical judgment and greatly limit the scope of application and explanatory power of
result avoidance possibility, so it is necessary to consider the possibility of integration of the a-
bove opposing schemes. The difficulty of the “integration theory” lies in finding a suitable inte-
gration path and a legal basis. The introduction of the perspective of ex-ante judgment and ex-
post judgment can break the existing shackles of oppositional thinking, which is not only a dif-
ferent point of judging time but also the “combination,of behavior norms and sanctions norms”
thinking behind it. A behavior norm is the expectation of the standard behavior pattern estab-
lished to prevent specific results. If complianceswith the rule exceéds the actor’ s range of possi-
bility, the result avoidance cannot be |mjade obligatory. The puspuse of sanction norms is to en-
sure the effectiveness of behaviorrorms. If the compliatice-with behavior norms is ineffective in
avoiding the result of infrinigement on legal interests, the effectiveness of behavior norms is out
of the question. Reflected in the structure of result avoidance possibility, the ex-ante result a-
voidance possibility should be regaidelas the premise of the duty of care that includes the dual
judgment of the necessity and possibility of the performance of the duty of care. If it is negated
the behavior norms in negligent crime cannot be established. The judgment logic of the necessity
of the performance of the duty of care is no (objective) foreseeability of the result — no neces-
sity of taking the result avoidance measures — no ex-ante possibility of avoiding the result — no
duty of care. The judgment logic of the possibility of the performance of the duty of care is no
possibility of performing the duty of care — no ex-ante possibility of result avoidance — no duty
of care (namely no violation of the duty of care). The ex-post possibility of result avoidance
should be regarded as an issue of result imputation, which is in essence the confirmation of the
effectiveness of the performance of the duty of care. If it is negated, the sanction norms in negli-
gence crimes cannot be applied. Tt takes the “legitimate alternative behavior” as the analytical
tool, and its judgment logic is no effectiveness of the performance of duty of care — no ex-post
possibility of avoiding result — no attribution of the result of legal interest infringement to the
breach of duty of care. By clarifying the legal theory behind it, the possibility of result avoid-

ance can be interpreted in a new way in normative theory.
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