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The Openness of Plea-bargaining Procedure and Its Path Selection

[ Abstract| The reform of the system of leniency for admitting guilt and accepting pun-
ishment has significantly simplified criminal trial procedures and shifted the focus of litigation
procedures to an earlier stage. This structural change undermine the status and weakened func-
tion of the criminal trial as the most complete rights protection mechanism and the guardian of
pre-trial litigation rights, thereby posing more challenges to the litigation rights of criminal sus-
pects. In view of this, the traditional trial-focused procedural safeguards, especially procedural
openness measures, should naturally be extended to the stage of pretrial plea-bargaining proce-
dure to ensure the minimum standards of transparency and legitimacy are met at the stage of
prosecution-defense negotiation. From the perspective of jurisprudence, the core of principle of
openness should be guaranteeing the right to know and the autonomy of interested litigants and
ensuring the reviewability, supervisability and accountability of the negotiation process. The
openness of the plea-bargaining procedure is obviously different frem the openness of the trial in
terms of stage, object and scope. Moreover, due to the-uniqueiess of the litigation stage, the
realization of the openness of the procedure requires not ¢nly the appropriate formal openness to
the parties and other relevant personnel bui also such essential elementsias the disclosure of key
information, full notification of rights and\ebligations, and.maintenance of the transparency of
the process itself. A review of the jinstitutional arrangement and practical operation of the cur-
rent plea negotiation systemyin' China shows that this system is a prosecutor-dominated prosecu-
tion-defense negotiation mechanism withioutrdirect intervention by the judge. Although the Su-
preme People’ s Procuratorate has issiied a series of documents aimed at enhancing the transpar-
ency of the procedure in recent years. However, there is still a big gap between the current
practice and the general requirements for the disclosure of the procedure. From the perspective
of comparative law, there are three typical approaches to the openness of the plea-bargaining
procedure ; the prosecution-defense dual negotiation approach, the judicial participation ap-
proach and the judicial dominance approach. Among them, the prosecution-defense dual negoti-
ation approach and the judicial dominance approach constitute the two endpoints of openness at
the bottom and top, respectively, while the openness of the judicial participation approach lies
in between the two endpoints. Based on the local context, in optimizing the approaches to the
openness of the plea-bargaining procedure, China should take the judicial participation approach
as a reference, appropriately introduce the judge’s early intervention mechanism, strengthen
the information disclosure obligation and the notification obligation of specialized agencies, and
improve the institutional guarantee for the formality and transparency of the negotiation process,

so as to ensure that it complies with the minimum requirements of due process of law.
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