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Basic Norms and Evaluative Standard for the Transition from Private
Prosecution to Public Prosecution- an Analysis Based on the State’ s

Prosecuting Interest in Criminal Justice

[ Abstract] An analysis from the perspectives of normative doctrine, protection of legal
interest, practical needs, and legal dogmatics shows that the private prosecution system mainly
aims at preventing the abuse of non-prosecution by the state, working as a restriction rather than
an exclusion of public prosecution. The non-exclusive and non-supplementary relationship be-
tween private and public prosecutions can not only meet the requirement of prosecuting crimes
but also provide reasonable dogmatical interpretations for relevant theories and normative rules.
Clarifying the relationship between private prosecution and public prosecution can lay a norma-
tive foundation for the transition from private prosecution to public prosecution. A procuratorial
organ can take over a private prosecution and turn it into a public prosecution if the circum-
stance of the case meets certain standards. In the *“Hangzheu Defamation Case” prosecuted in
2020, the provision of “seriously endangering social grder and national interest” , relied on by
the prosecution in turning private prosecution  into public prosecution, has such problems as
vague standards, absence of value restrainthand lack of procedust! transparency. Therefore,
China should establish the standard ofthe state’ s prosecufing interest, which, as the concrete
embodiment of public interest at iive stage of criminal piosécution, has such values as restricting
non-prosecution, safegiarding basic rights, providing a set of coherent and systematic norms for
implementing the systems of prosecutienupon-claim, transforming private prosecution into pub-
lic prosecution, and making non{pidésecution decisions, and promoting theoretical dialogues a-
mong criminal justice, constititional law, other branches of law, and other disciplines ( such as
economics and political science). Factors for evaluating the state’ s prosecuting interest include
internal and external ones. Internal factors focus on the culpability and necessity of crime pre-
vention, and external factors embed criminal justice into the larger structure of social govern-
ance. Establishing the criteria of the state’ s prosecuting interest are necessary for making de-
tailed rules for turning private prosecutions into public prosecutions. The application of the
standard of the state’ s prosecuting interest is a process of “re-weighting under asymmetric situa-
tions” , requiring procuratorial organs to consider various considerations and individual cases ho-
listically and demonstrate the necessity of turning private prosecution into public prosecution.
The process of re-weighting should meet three requirements: firstly, the state’ s prosecuting in-
terest must be holistically evaluated in light of the purposes of punishment; secondly, elements
of a crime and factors relating to the state’ s prosecuting interest cannot be repeatedly evaluated ;
and thirdly, caution must be exercised towards the role of statistics in assessing the culpability

and necessity of prevention in individual cases.
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