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B R0k ) D 8, 955 b 1 FEE A 2 O L 2638 T ARk BT SUR AL 3 — LA il
B AR BRI HLAE | IR SUAE 2013 SRA5TE TS T 41 I DRI, it 2 0
SRR 2 L RO 1) i) ELIS 25 35 Rl BN (2 b 4 R L
U 02— 75 2 ST 2 ST MR ) SR 7 4 TG 0 b R e
2 S LK D T A7 20 AN . L B B R 5 20 7
FRESTR R TR0 31, 52 360 i G RCHUI FT L B b 24 S0 de Fl oy,
F 5 0 R 6 5 0 S VRS S, PR o I S B2 T, 5 0
I AU P 7 PR . A5 SO DA T BRI 5 F  BI 3 07 DA, 8 60
(AP I L T AT S s P A FBE P A 28 1 M 13407 -
SR A SRR R B o BRSBTS AT

— bR R AR D LIRS A Sk

(—) A 5 e

(A A WL A AR T 38 1 b ARRE A e iR B8 e SR Rt R b | TRl 1=
R AE D e S R AL R 3 v A DA B 0 e AR R P AU S B T B IE
AT E TR o BUAAT ICIR 4 AR AR i L) 27 AT 58 0wk I H U 2 AR TE AL AL
AT TR IT

FIAR AR BURAT N — TR | 3R Se i AT 56 1 Ry ARk ek, S48 ( 2= e ki)
(Lanham Act) WA WA EE AL 565 =05 i B DR ARA 5T AT, 26 Bk B i s A 1h X 73 H Y
AR A R A 1 I A BEASIE S5 A7 o8 7 O S s ki i dn , T 2395k 1
TR EMRAGER L, — B, 3 iR IR T 1982 AFE A MY Inwood v. Ives 55,037 It
JE B RAFE R BAR RA SR A AT B | WA % S S (R AR — bR SR A
MIBGZEHES T, () BIAR A SR 2T LIE N, JF B T A [F R bR A AT A
B BT T 2R A AT AR R B B

AU SE [ b Y R A 112 4R AU B 3E B R AL (contributory infringement ) 1
BACARAL (vicarious infringement ) FRY, O X s e — M B M S 2 0 36 . AR F IR E 2
w0 R DT S, 56 I BT ] F 338 b “ IREETE4E” (secondary liability ) , F-45% H:
VB EAIMES  GeftAs R IMRARARE S . SRR R AR ] AR A B 28 AL A F R AN — By
bR 1 B RAE T EEZR I A A A DLAE, 2 B ik AR TR AR A R e

(1) S0 N RIEBEE T BUR AL L RIAL L 23 2R I P T IR A AR R (=) ) 4 21 %%,

(2) ZUCGETERUE) SR 49,5153 4%

[3) See Inwood Labs., Inc. v. Ives Labs., Inc., 456 U.S. 844 (1982).

(4] See CIBA-Geigy Corp. v. Bolar Pharmaceutical Co., 747 F. 2d 844 (3d Cir. 1985) ; Electronic Laboratory Supply Co. v.
Motorola, Inc., 785 F. Supp. 67 (E.D. Pa. 1992).

(5] See Michelle C. Leu, Authenticate This: Revamping Secondary Trademark Liability Standards to Address a Worldwide
Web of Counterfeits, 26 Berkeley Technology Law Journal 591, 594-595 (2011).

[6]) See Restatement (Second) of Torts § 877 (b) (d) (e), American Law Institute, 1979.
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AL A FE 35 54T (enterprise liability) ¥, TEH BIEASHAT BARTHAE Ihg5 4 52 4T: 1A
ARG Z 8], FETEHE A G 2R R AR AT 5040, — i X0 o 3 5Kk e 3528 54T A
BARTTEIES, B BMZ AL TR AL T F A, (B 2242 A T3 AR AR B B AR AL T A 1 — A~
BB & I Ei AES U E S R S e A N IR

R AE AL FEAT TR 47 2 D00 T 4 08 P00, 7 A2 B W R ol
AR T I — SRR, B 2 LIRS &8 5 PR R A7, J 3k T i b ] 2 A2 A 3
JFAT 0 S 1S 32 R HTETRTE B K A RRUE B Ry ThT A JH A 1] 5 0 il DX e o]
AR R, 2/ A2 31 7 HAR B A 52 ), 32 SR A e SR [R) A 17 AN 2 43 o A
R a2 AR R R R AL — S 4% Gt R v ) BE AR b A, vT DL & AT
FHREAAAES Sk RN 3[R DL S 2 02 e A i IR Z [ i B e A 7K, t B il & 1 57
AR R I 2540 2 JRE A MES RS HER E . WIE I, AR B PR BIARAH E I Z A 12,
NS A5 IO LA AE FIAR X, 33 R 3R [ 57 — A e oA - ) 17 00 8P 1) R A ] 42 4= A
il EE AL T LA

(=) & B B AF R 4420 5k H

FIPRBEEARAS T 0 R Z BT, #B UL CRIAREE ) 5557 4556 6 W3 B R AL & 3CHh
Huly, ARSCIAR SV TR AN A XL & T T (Rl i e , A ] 2R AU AR = 57 3 2 mT
PGB NE] 1983 4E MY B HB BAREL) o IZ3E58 38 4450 2 T, Ml A i sl F Ay B A
MRIFRAR IR 8 TARACET AR B FT o8 o 12 T R 2 O A A R 43 B ) FL A 5 [ ke
[ EZARA T TR 8, 33— T T e PR SR AR 12 7 A B b T2 7 52 B rh A AT R BUR LSS -1
KA GBS HTHUE A 2R A 2 25 H e (A 8 B R A B SR o5 — 7 T2
1T () A=A Ty T )7 R T R IR R BIMR A SR G 15 22 i, 3R XA DG [m) it i S 2
WA, BEERAREIAKCER B P T, 22 RO IR 22U ) A2 R R AU T, IF
HZ DL Bt 1 WA S50 R DO P 7o i 1 S A

IR B EEAR B AR, TCRFA SRR, B T, NS R SS R (8 ) RSk ST
A (O bR AR AR FH AN BEASCE X 0 (R BR B M58 1 48—, R bn i R T
DLWy et 1T TR 5 il G Ak i il 5 FEIA S T DR FH 9 2 2 RURIAR I, i Je
AT RN FARFRAE” 8 “AZALE BFRAE” 000 MR AR FNE 638 BAs A 2 i il
FER SOEAT A B H 3 B X RO DL %) BB AN 238

TEXTL RN HE B AR ANA T A 0047 ) 32 S A B S R ) T AR, 45 SR8 gl 4185 M5

(7) See John Cross, Contributory Infringement and Related Theories of Secondary Liability for Trademark Infringement, 80 /-
owa Law Review 101, 105 (1994).

(8) ZWx4e: GERFRE AT A aahar vh)  (IAEAE) 2021 4845 6 1,45 68 15 F KF: (Fihn i b RAn A IR &
HIGE— BT BE 5835 | (T AME22) 2021 4E5E 4 391,55 1038 U5 FLAEAR - ( BIARIE AT A I Ak 1y S BT 2 )
(ALY 2020 AR5 5 391,55 1032 B0 RA (FARRAUT S B R AT AU E M) , (ARl (UL ok Ko
) )2013 45 4 91,56 174 L,

(9) B UWCHARRFREEY S 37 45 (ERU FH5R 2541 ( Regulation on the European Union Trade Mark) %5 9 2k (( BR 2 Fibr+8
/7\>> ( Directive Approximating the Laws of the Member States Relating to Trade Marks) 510 %%, 4 é%{f>> %5 32 .43
o FRIE SIS RIARE 5B 5.68.70 4%,

(10) S UL B - CRIAR R AL Bibn kT A (0 50 ), (4 5K ) 2020 4F55 2 191, 45 80-83 1T,
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T SCHEE TR/ PR R, 3 RN R Al Z B th — i, 25 EE g < S 2 SORAHH—
B, BB TR IARMAT N A e FE R AN, 173578 E A R
TARAU it BT AT ARAS M, WS 5l B TR A T 3, AT A 1 3% 5 AR e A Bt st s T4 N
FI R U ) & A B R AU T o 0 26 SRR 1 5 A 5 B R AN SR 58 Bl T2
A A T Z BT A AR (E 0 R 58 B AR AT I e PR 3R, 35 58Pk B SR DRI

TG e F S W] LA B AR 2 A MR I —Fh T 5 i S . BRI T 1
PRI 5 | T 9 B TRV AT 3 S L B TR L, 13 RTBR Th BE IR 2 Aok TR AR /R T B A —
FETERURIL, FIARMZAUT R AR R, 17 24 DR 1% 3 o fibs 5 il A9 1 3h R He i ik
JE RO HTEE A R SOE BB A M B AR AR IR AT R RIS S AR AR A
T AR (AARA L SRR AT, 00 IR IR ERAL bR & A A, 1 2
SEAE W T A S RIAREN A F AR 02 TE SR AR 1 — RS, 5 [ R b 2k 0 R AR A Ko
BV ERIAR AT Ry A R A PR 28 1 il A 7 A R 4 25 St B0 ), 17 = A0 e 55 52
(TR A28 5 U3 SR X BV 3 RS B2 S BB AU T 3 o SRR TR AR IG5 E |, th
RN IFEAE BIARAUN A B Ml 5 S 3, AT 30 2LAT O B AR A0 R 25 5 R AN R A
HT SRS A, O BRI AT R 1 24415 R I AR AU T

FEE BN AR R ST TR ] S5 Pt AT (B4 (AT A ) R A v B, T 4 R A vk ) 56 57
50 6 RS B RAA T A R (AR AN STk O TR AR Bl | J5 o AR 4 L, I i 3
[EIF4 % T TR (]2 AR A ST 3 SR

(EV(AE)F STEWNERZRE L £ EWIK

PATCRIPRIE ) 56 57 e T -EFMRIC BRI AT R, IR AS ) A B o 0, 1
TREN AR RS BIR AL, 1% W] B AR GO0 B Y B R AN R S A8 MR Y B R AU T A IR T
HNA B SRR 45 1B TR FURRUNA 3R 25 /D30 T LA T (R MR

A T R AON E R AT B R B RO —iR . DR 57 K1
FRA TINTHZ 1, BRI M B bR & FHEC K G, SO L ATy 5 ay
AEJE TP SCER A B 1R AN, I 9 B2 1 I3 R AROR 25 5) 5 B0Ks TR B AR RS i 3% 4R
L, 005 e} S BB ) S B A P R — Pt O R, A 2020 AR R m R 2SR
W fe R BEAE D E AT N RS Bl Ath G2 S 7 s S (R AR k) 55 57 Ak IRl 4T3 A
(RBSHEE)Y 9 S B RATHE T LB ST, 06) X — M A 1 TR B A &R

FR A TG T BRI A 1A R A3 o RIS AN A4 22 1 T — i fo0 i 1k
TR ZR SRR BT 4% SR RO 2 0] 1) 32 Pk | 3 A TS AR B i T Rk, 1
ET RIS E LRI, BHATCRARE) XHRAU T A R R AT T IR 51 28 (HAES 2%

(11) SWZEEE  (RAREIEA L) | 8 Mt 2018 4R, 55 229 7T,

(12) S WHMBE  CRIAREY (B8 3 AR) , U K24 itt 2016 4ERR, 26 173 T,

(13) See 15 U.S.C.1114 (2) (A).

(14)  FIFE CRR=ROE B ) (55 7 M) |, h EL RIS R 2021 4R 17, 575 632 L,
(15) ST  CRIARESERET) | b [ R Rk ML 2021 4FR, 265 797 UL,

(16)  ZUiRm NRIEBE(2020) I8 % R B 342 B RIEFIAT,
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B 3 004 B B ARASCRS o B A H PRI AT R AT D PR T T LS RAS 5 4-6
T[] e = BB 1) 32 BB OC SR AMBRTT . N 2RANEER 4 .6 PRI IR]Jm b A=A 8 B
AT R B 28 R a8 Fak - i 7 38 Z [ i 224k, WATEL TR R AL A A
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3OS PR SRRSO T AR B 2 (190 45 IR 2 0 S SR HLA B il i AR 4 = 1]
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A SR, DA AN [ 1A 28 22 [ 0 XU 20 5| 8 ) T LUK IX 70 B AR ORI ] 32 = ALY
FRE R IA A0 BARRAL— AR AL LA, A B em E B T AE
DXOr PR AT i 0 58— BT A FRE R Z T, LI I —F i w2 5, ol
PAERAAT R R BT M, =58 b e — e e DR T 2022 4F 5 H 3 [E 575 1
DX BRR I BT Z AT IR FH A5G 2055 68 e TR T RIARE A S R T R,
55 70 ZRNPERATE 13 44 R bR R BORIAS 3T R b 0 A POL Ry AR AR AN T R 7 200 i
Je KX E 70 ZRR9ARG ALTRAT T il FEBRAT © R AR RN B AR 70 R4S 3 TG UL
FIVRRAUAT A BEAESE 68 2520 2 3, MR R AL SR B AR A B2, AR B 1T K sk i 47
N TN S T — R A G ), ST X o — R e R 4 i s i R . IS A
T RIARIE” 5 68 ZR HAA 1 0 AR FHH ASCRIPRIE ) S5 3T BN AL, F I i ] LLKE
CRIBRE) 55 57 2% b B (8] HEECGHCIN LLR 85 0 B e 2%, R R A0 Y 2 38 1
Y

ARTCET X CRIPRIE ) 5 57 25 A58 G AR R — B B ARA— AR AL (1 —
JLa (W 30 sk . ZTNRERRR IR AT I FATIUE  BR T L S B AR 2
PRI e 7 ik FINECH TR RTARAS B RAS R . RIAR AR s P60 & DXl I 1k 7™
PERSE S I b, = PR AR B e T R AR R AAT S 2 4, i TR v R IR 1R A0
WA 7= FIBBER B 4 . IXSEaB AR T Ja T e & Bk 4 A A BT DO, T T PR P AL A I 7 A A
YRk Z A2 A M (EARS [HRARAAT /D B A IR OC R o JIRENIE fF a7
AR g i 1R R A TR T O A AR A 78 Z (A AE PR OGRS R A i R 1
MR TS R

ELARARASURI ] B AR 25 B A A 5 Al S 2 UL U 1) INTE 2 B0 BT 4 B 0 22
5o BT LEZ i, A SO Z LIRS R BT RAAT N 25 A IEA TR IR
I ELVE 25 A P Al b JRE X6 R s T 42 RS ) 32 40 s A S 44 i e i PR TR ) 6 T 4R

(17)  CEARTIRREE) 4 37 4045 1 WUEHO EHARAN 26 2 & 8 WULE T Ml AAY

(18) See Lanham Act §32 & 43, 15 U.S.C. § 1114 & 1125 (1999).

(19) S ULCBRMETRTIRA B ) 55 9 Z M BRI RIARE 2 ) 48 10 4%,

(20)  VEHE DK RIARIE " 48 70 ZR50 3 WULE , IR 58 T /\ SRR RIARAN Z BE T3 A BRS RS i
S AR ST RS 45 G ZARAE R AR AR B S IR S W R, A R T TR A, HAL
FSE 5832

(21) SRR  (RATTE) (56 3 i) BRI kL 2021 4FRR, 56 395 0T,
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VAR Fe R o) B2 R 9 — b S vk b B A 52 32 SCRDE 3032 SOk 22 1) 52 P16
TP AU A 92 FH 32 SCRE I IR AR 8 SR S B BE (52 P 32 SCw1 ik ) FISEUETL ~A B o (5%
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N RIAR ARG S A7 o A | R E A B ARALE A, e = BRI A 54 )
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P B8 JEE A 45 ) , 33 AR R T 42 42 AR U g e it — e 7 IO BT IR] . (R i)
55 57 455 6 TR BRI AR ML AR A 1 — 055k, Ho— 7 1 o R b (] 42 4%
R S7 A B Sl A AN AR DS — 7 T, LRI D RE T 5 5 A% w1 ik T P XU o e 25
SRURARRIEAL, B AT oA 0 R B SR OG- A ] 42 AR AT J3E 5 Bk B AR 353
KPR A, X P T RS R SR LS B A SR A — S 22 5 (22)

TE 2013 AFCRgbR ik ) 565 = OB T I T E], S 5% il W it s (B FEARAN AL 3 S AT
TR, UK TS B I AR Ss SRR AREREE N 1 R RRORE BT AR PR B
S FIE = AT AT I 5 230 TR SRR IR R A A B R 55 Rk
IR BRI QL EIE 1 A8 B AT VR — BOE S 0 A BRYERY A 2 . 3 B RAU T 9 A9 H
JSUE 2 DA A S S5 1 S ) SR e, A R e 5y B g A AT A B B R 2 A it |
BAGUE  HREET IR )RR & BEE5 18, (RIFRIE S 25 B) 26 75 25924 1y
LA UL R — S A S (BN B A 2 A e = W SRIR R DA s U D
) IR B AR S W] AR5 BN A o, B T fag i 4 24 as sl (9038
ko s H g 20 SR 2N TRE AR Y TR O B A 52 T 1N A H B I I A AR s e AT
N SRR ANRERA BT B R AL

(22) B UWEEIOEE . (LRI RBUR L TRFIT) , (hoMNE2E) 2021 4R45 5 11,56 1236 1L,

(23) S WP ESMREE A DS 000 R 25 £ MR A RT3 Al S AR IS IE R R ILY o

(24) I T— LR 932 S 1 B R S R AT R, S8 S R R B T L8 4 94T 0 W5 22 55 I, 2 0L 808 w0
PN RIERE(2020) e R 658 S RIFHHRA,

(25) IBHIRCRAESH FARM Tl 3 AT — @ K0, S ILTTIRE R R B (2020) JR R 880 5 AP,

(26) WS OHE AE B OSEZFER , 20 MR AL B (2021) B 73 R2ZL 4482 S REFHIPAS,
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AR WA T O A B SR BE 2 X RN B AT I — 1 Sk b
SRIFAT AR R T — Pk 72 ) G RE N RAT A AR BRBEAT O U T AR
HERT AR X BT W ECE o RAEE R (WNBess i A5 555 i w47y, dn]
DABRAR A TR AR T O Bt R A B RO . e R BIF I 2 57 b 0 55 N 5L RA R
30 T 58 e SR AT A2 W ARl At Sl AR AA T D 3R A5 B ARV A 2 B Bl
PRI AR B BB I AR A ST, R I . e R L2 8 37 e FL R 281 65 S5 rh Ay
23 [A) AT R AT ARy AR AT 2] B 2 T A S A iy v Sk 0 s Rl el T 24
ME—PE | M HE B RAAT N A T 2852 B g ™ R G T S5 IR
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A LEAE R | 2 /DA =N T7 T ) R 5 4 AR R

5, AT BT A S AL D R LR i 22 0 AR A X SR A TR SRR, TEiR
T DAL TRHEAR BN B — AR AT g, B B AIF 58 ) 57 o A 0 TR0 o S A AR A
X SR A A 8 Y E RN BVEE 2% 18 B3+ (Dhoma¥ Holland ) FIrif « 1% 5 J&— P 2l
AR ZR B RHEATE 6 Q)27 2 T RIS 7 .28 (B AT LR Z T By JLAp RS Bl
RBUT 22, it s A B © RS 2B T R R R A S B Z (R A
WA TR AN 9 22 B —— R Aoty DU Bl SR T o Ry 3RAE B " 247
R RRANAT O Je SR B, S WA SRR AT A =R B AT N Z R LIS AT . XF
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iAo B AL MO R R
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SEAFTEIX — Y, DAAREENHIAR AT R 0] FEC RIAREE ) 26 57 2750 4 Tl C AL Y1
OUT , CRIBREE S0 25 ) 4 < Bl ™ VR S 38 B AT A 1 — i =X, G b 7 Ak 3 B 4 21 A b
NTRIAR 2 A8 (An iy ot B 2B R B AU ) IR AR, 2 S BOCIE MR e & . X
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AR b BRI RE —— LA DR Bl I 2 77 208 B At N S AR AL A S84, 78 2247 R 1 w1 SE b L
To—1M it BR TR R AR B SEBR 2R SURFELERT R ARA A 2 (RSP 3 A
XoF I AT R RS P X S b T 2 e R S 2B T T ARG 1T

PR, 29 SR AR BT S R AL A R XU . 7R R AR b, bR N7

(27) S WA = BRI (2009) Mk R =0F5E 1 5 REAPRA,
(28) Thomas Holland, Essays upon the Form of the Law, Kessinger Publishing, 1870, p. 20.
(20) S WLCRIPREN I BIINER ) 51 713 47 AR I g R B (2020) B 03 B2 30037 5 RS A,
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LI AE R 2R AT R 7 B0 kB« 457 FrfE 2 S, B 4 sk i i, du 226 LU fi
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(30) SWILHH RPN RERE(2016) TR 544 5 RFHRA

(31) S WA (PR Ak [ o0 M A R R0 00 (5 T IR BE 5 H MR R 2 A0 2 ), (R BRIL BT I8 ) 2019 458 4 1,
#5117 51,

(32) B UWHSBAEE /R A X B g AR TP g RS B (2021) 8 23 HIRA) 15 5 REFEFRA,

(33) B WAL ROERE (2020) 5 73 R4 2600 5 RITHAAS

(34) SN ROEBE (2021) 18 73 RZE 4482 S REFHR

(35)  FIFFE CARRSROEBOE) (55 7 M) |, h BRI T 2021 4R, 575 633 L,
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A Systematization of the Trademark Indirect Infringement Regime

[ Abstract] China’s trademark indirect infringement rule is not sufficient in theoretical
logic and systematic construction to be viewed as a regime. Art. 57 of the current Trademark
Law covers indirect infringement, yet its model is flawed in three aspects; firstly, it blurs the
boundary between indirect and direct infringements, secondly, it obstructs the implementation
of the trademark infringement system, and thirdly, it leads to the coercion of legislative reason-
ing by the pragmatism of law, thus deviating from the essence of trademark infringement theory.
The constituent elements of trademark indirect infringement generally include indirect act, sub-
jective intent, and direct infringement, the theoretical interpretation and judicial application of
which would considerably impact the effectiveness of the rule of law. The satisfaction of the in-
direct act element should be determined by using the “supply of substantive convenience” as a
strict criterion. The current categorization of contributory acts lacks a basic pattern, hence is o-
verly repetitive and miscellaneous, and accompanied by the potential judicial risk of extensive
interpretation of contributory infringement. The “unlawful] printing of marks” clause, although
its independent existence does not seem to have miich significance, can set an important exam-
ple for the drafting of the “trademark indireet infringement provision» a‘the future. In terms of
the satisfaction of the subjectivity element), “Wwe should take-the "intentional action criterion” as
the bottom line of trademark indiregi-infringement an<\limit the concept of intention to “direct
intention” only. The “subjZctive fault criterion™ can be applied to cyberspace managers and
trademark printers as an exception. Forthe\satisfaction of the direct infringement element, the
actual existence of direct infringemeni-is no longer an absolute judicial rule and can be down-
graded to a “quasi-element” . Differentiating indirect infringement and joint tort is not only fea-
sible but also gives independent legal significance to the indirect infringement regime. The es-
sential question regarding trademark indirect infringement liability lies solely in damage com-
pensation and should focus on the application of punitive damages. The imposition of punitive
damage in such cases complies with the trademark regime’ s purpose, function and conditions
for application and therefore is both reasonable and feasible. The judicial predicament of impos-
ing punitive damage on indirect infringers only lies in the calculation of the actual amount of the
damage , especially the base number. Making the “reasonable multiple of royalties” as the base
number requires drawing experiences from the “implied license” rule. In case the base number
is completely incalculable, indirect infringers can be alternatively punished by aggravated statu-
tory damage. When imposing punitive damage on indirect infringers alone, judicial authorities
should uphold the principle of “avoiding comprehensive compensation” and the principle of

“limited repetitive punishment” | so as to balance the severity and prudence of the regime.
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