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An Empirical Study on Probation Sentencing Modes
—A Practical Review of 4,238 Verdicts in Criminal Cases

of Dangerous Driving

[ Abstract| In recent years, despite the expansion of minor crimes, the rate of the appli-
cation of probation remains low and the improvement of sentencing mode is a technical solution
to this problem. After the amendment to the substantive conditions of probation, there is a major
controversy over the judgment criteria of the substantive conditions of probation, which can be
summarized as a parallel pattern and a progressive pattern. The proponents of the parallel pat-
tern believe that the four substantive conditions of probation are in an additive relationship,
while the proponents of the progressive pattern believe that a minor circumstance of crime and a
guilty plea are the prerequisites for the determination of no risk of reoffending. The substantive
difference between the two patterns lies in their different understandings of the legitimacy of pro-
bation. To find out which mode judges adopt in judicial practice ,, 4,238 verdicts on the crime of
drunk driving were collected as research samples. A thestetical hypothesis was proposed: if the
decision on whether to apply probation is based 61’ both 'moral and preventive factors, it indi-
cates that judges tend to favor the parallel“patterny; if the decisiontisibased solely on preventive
factors, it indicates that judges tendiio faver the progressiveypdttern. The results of the model a-
nalysis show that the senteneing of probation is more.influenced by moral factors, indicating that
judges tend to favor the parallel pattern. Howeven,’ the parallel pattern does not conform to the
basic legal principles and criminal justi¢e(policies of contemporary China. First, the parallel
pattern makes it difficult for proliation sentencing to embody the fundamental attributes of proba-
tion. Probation sentencing is essentially a preventive sentencing measure. Second, the parallel
pattern may lead to repetitive evaluations of moral factors in probation sentencing. If the moral
factors play a decisive role in deciding whether to apply probation after the main sentence is de-
termined , it may violate the principle of prohibition of repetitive evaluations. Third, the parallel
pattern ignores the core position of reoffending risk assessment in probation sentencing. Fourth,
the parallel pattern makes the conditions more stringent for and leads to unreasonable restric-
tions on the application of probation. Therefore, to optimize the probation sentencing mode, we
should; first, adhere to the progressive pattern of the binary sentencing mechanism, which not
only embodies the basic attributes of probation but also provides technical solutions for expan-
ding the application of probation; second, establish a universal application mode for minor
crimes and prioritize the application of probation; and, third, design a probation reoffending
risk assessment tool , improve the procedure for assessing probation reoffending risk, and build a

probation sentencing mode centered on reoffending risk assessment.
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