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Procedural Paradigm of Death Penalty Sentencing

[ Abstract] The application of the death penalty in focus cases has always been a hot
topic. In view of the great difference between “sentence of life” and “sentence of death” , a-
dopting a simple reasoning method in criminal judgment in such cases is not appropriate and the
deeper causes of this problem are the vagueness, narrowness and lack of operability of the rele-
vant judicial decision-making criteria. On the one hand, when judges make death penalty deci-
sions, they tend to pay more attention to the specific performance of the defendant in criminal
activities than to the evaluation of the soundness of his personality and the possibility of restora-
tion from the perspective of socialization. On the other hand, the trial process of death penalty
cases cannot provide a solid basis for the final judicial decision-making but rather strengthens
the internal subjective bias of the judges. For the deprivation of the defendant’ s right to life,
the reasonableness of judicial discretion depends on the self-consistency of the relevant proof
process, and the tendency of judicial arbitrariness should be avoided as much as possible. The
broader goal of the prudent application of the death penalty may\have a better chance of being a-
chieved if the steps of assessment of the severity of thé crime, personal development and the
likelihood of correction are integrated into the plhniting of an independént sentencing process in
an orderly manner. Of course, the corresponding procedural framework requires the following
consensuses as necessary prerequisitess (a) the death penaltyswith immediate execution and the
death penalty with a two-yéai\reprieve represent differénit types and intensities of punishment in
the environment of procedural law, and shotld be treated differently; (b) death penalty deci-

sion-making should follow the logic process of “from the light to the heavy”, otherwise it would

)
easily create the paradox that the_déath penalty with immediate execution takes precedence over
the death penalty with a two-year reprieve; (c) it is necessary not only to place the death pen-
alty discretion in the special court process, but, more importantly, also to clarify concrete liti-
gation conducts in this process and their objectives. Moreover, in terms of supporting arrange-
ment of trial organization, the procedural creation of death penalty discretion should echo the so-
cial moral concept embedded in the people’s jury system, and the functional presupposition of
sentencing suggestions should be made full use of, so as to reasonably allocate the burden of
proof at different stages. Such procedural paradigm should be embodied in the initial trial, and
reasonably link the relief trial and death penalty review procedures, so as to achieve a proper di-
vision of labor between different trial levels. As a result, the specific choice between immediate
execution or suspension of execution can no longer be summarized in a few words. The logical

discourse based on empirical investigation not only is enough to exclude subjective assumptions

but also can ensure its rigor and rationality through meticulous evidence analysis.

(W%, T TH)
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