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The Legal Effectiveness of Collusive Sham Acts

[ Abstract] Article 146 of the Chinese Civil Code is a new provision on collusive sham
acts. According to the principle of autonomy of will, a sham property act is invalid between the
parties and the effectiveness of a hidden property act depends on whether the corresponding sub-
stantive and formal requirements of the act could be met. When a property hidden act does not
contain any mandatory formal requirement and the sham act has already contained such require-
ment, the effectiveness of the collusive sham is not affected. In addition to shaming the nature
or content, the parties may also sham the subject of the act by implementing a pure nominal
act. A pure nominal act could be established only when all three parties — the name borrower,
the name lender, and the counterparty - participate in the collusive sham. In a pure nominal
act, the name borrower, not the name lender, should be regarded as the real party. The special
nature of identity acts is not sufficient to exclude the application of the general rule that a sham
act is void between the parties. A sham marriage in which the patties agree to neither exercise
marital rights nor perform marital obligations should bewegarded as null and void. It would be a
rigid interpretation of the relevant provisions if we'do not recognize collusive sham as a cause of
defect in the effectiveness of marriage actsy and it would also be“an\improper understanding of
the nature and function of marriage tegistration. Recognizing tollusive sham as a cause of defect
in the effectiveness of marriage_acts would be more in {ine with the principle of autonomy of will
and the requirements of systematic thinking in the’application of laws and more conducive to
building a complete system of norms for\defects in the effectiveness of marriage acts and dealing
with the problems of incidental éffects of marriage. In a sham divorce, the marriage relationship
is terminated because both spouses jointly applied for divorce registration and received a divorce
certificate. Sham divorce leads to the termination of the marriage relationship not because the
intention expression of fake divorce is valid, but because both spouses jointly applied for divorce
registration and received a divorce certificate, and their marriage relationship ends due to lack
of marriage registration. It is necessary to generally recognize that the invalidity of a sham act
must not be used against a bona fide third party and, in the absence of an explicit provision to

that effect in the Civil Code, such loophole can be stopped by overall analogy.
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