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Normative Identification of an Undertaking’ s Act of Facilitating Others
to Reach a Monopoly Agreement

[ Abstract| Prohibiting undertakings from facilitating others to reach a monopoly agree-
ment is a new content added to the revised Anti-Monopoly Law. In nature, it is not a new cate-
gory of monopoly agreement introduced by the revised Anti-Monopoly Law, but rather a remedy
for the focus omission in the original Anti-Monopoly Law regarding factors that can lead to the
formation of monopoly agreements. According to legal norms, an undertaking’ s act of facilita-
ting others to reach a monopoly agreement should consist of the subject element, the conduct el-
ement, and the result element. The subject element of the act is that the undertaking must be
the one defined in Article 15 Paragraph 1 of the revised Anti-Monopoly Law, namely, “a natu-
ral person, a legal person, or an unincorporated organization that engages in the production or
distribution of commodities or the provision of services. ” Natural persons, legal persons, and
unincorporated organizations providing administrative services/ are not undertakings in this con-
text. With the exception of profit-making legal persons and unincorporated organizations, enti-
ties providing uncompensated services are /also-not considered usidertakings in this context.
Branches are not undertakings in any siivation. Subsidiaries tan be’ considered as undertakings,
but the relationship between the\parent company and tubsidiaries should not be categorized as
that between undertakings<facilitating others to reaeh monopoly agreements and other undertak-
ings. The conduct element of the act is‘that thiere must be an act of organizing other undertak-
ings to reach monopoly agreements\er)providing substantive assistance for other undertakings to
reach a monopoly agreement’ Transmitting specific and identical information about a monopoly
agreement to two or more undertakings other than oneself constitutes organizing. An act is con-
sidered as providing substantive assistance if a subjective fault exists and the act not only is nec-
essary for reaching a monopoly agreement but also plays a direct role in the formation of a mo-
nopoly agreement. The result element is that the conduct must lead to the result of other under-
takings reaching a monopoly agreement. As long as other undertakings clearly express affirma-
tive intentions regarding a monopoly agreement or implement a monopoly agreement, which has
a causal relationship with the undertaking’ s act of organizing or providing substantive assis-
tance, the act falls within the scope of causing other undertakings to reach a monopoly agree-
ment. The types of monopoly agreements continue to include only horizontal and vertical monop-
oly agreements. Those that comply with Article 18 Paragraph 2 of the revised Anti-Monopoly

Law or the “safe harbor” system should not be considered monopoly agreements.
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