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BTN AR B FRATT T M BUR AR T AME R . SCTHOM PR3P A 2 IR R
I SER £ BT A T UM S IE — I 22 R AE A U BORIAS 5 R4 B 2 AU 32
PREGAS N IR BRI A T 4538 38 A SR AR AR Jot L 7 ) S ASUR) 32 R ) ) 4 At

< 175 -



(kR f#ETFR) 2023 F% 5

Mk ASCRAEA SRR s 18 R E G , T b e Ve Aty

BRI ECE TG 2 LU Pk A #8518 M8 Y, H— B Jok R ok
25 [ i BGELE RN TCA T M RE 7 U N Wl eSS0 A AR, = A RARI AR 5 L fR
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H RIS, — A MR EIE Y BRI, X R Rk UL, R B A AT B2 AT
BRI RSP AR 3547 2% b 55 iRl AL (RN RO A AR T8 A
FORFEAME 2 BIAL ) (power) o FLIEJ& T RSB0 RIS S 2 T UM A9 ML 4
P10 71 (normative power) , ¥ H XU AR AT LAY B F 1A 28518 F AEAUH A Jit [ 3L
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BIRA R SIS XM R AP B B (R AT A — S8RV, 2R K IR
S , XPASURI A 156 28 S H 2 (4 S 308 TASOR] (80 R P ) 0 sk /49 1 7 3t e St (57 )
fR 78, St ) RN B4 kA1 3t s SEAUR BT 35 A0 R, 20 3 M ] — R 4l LA R A KL

(1) H.L.A. Hart, Essays on Bentham: Jurisprudence and Political Theory, Clarendon Press, 1982, pp. 183-184.
(2] See David Frydrych, What is the Will Theory of Rights? 32 Ratio Juris 455, 459-466 (2019).
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A F2 5K HA REBL 325K SR AN A RERAUEAUR] sk =7E R IR T T
—EEEEAETT B FOR AR E AR SIS AL b IR AR B RRIE, ok =X 2 DR e B 1
FNEAL 7 By AR S B s T T E R S TR, Bt A 5K = EBLIE 1AL
AN EAER 518, AR SR IX BT AR 577, YR H A kA, IR A 4
I B AR 2 2 sk AR YA SE s E ok 0 . ORI 1k v
R T = ONTRN E b 5 0 B AR R W R AR R U, KA A AR IR S A
JHCFRY 3 XA RO R MR (4 AR A S EAS T 45T TAL
B I AT AR 5055 07 LA RA LI 7 B0 /N EACE It A 3o b4 ) S e X
I 55 W SERE AT A T X AR LAY, A28 w3 8K ( Matthew H. Kramer) 4 X &
ARVE AL N 25 Hh e s S, XA S BAARRUR B9 58 0 BB 2642 X BEA RE JT ((com-
petent ) M FZAL (authorized ) BEASZE K BT ARXT R 1Y S 55 B St o 05 ) R i G T A gl
Sk S AU R SRR SC55 07 19 55 R ME T, AR RSN BAE  BURI )
B ORHESUE n] St 5 n e . RO, i a] LB AR O LUK Bl 58 2 7508 1 T R B4
HEPF AT RS BRI RARAPERR AR, ] S p AR A ELE R RUR], BIr LA BEA T fdE AR
(8 AR AN L EE RN TCAT R RE T AR A REGHAT BRI 5 [FIAF | BRSAEOR AT T 3 1Y, T DA
A TRCF AR A e A s AR R

= ORI AR R A AT T R AR )

(—) AA] AR A 125

RIS R B R — AP e S BULE JotT MBI AR L CRE AR A |
Bk 45 TR A ACR], PR JLEE ATJCA T o RE T A N o3 5 B Ak A AN BE (G
IrANRE ) ST AT AT T XA A F25KAR i SR Ry B AR B AL 2 RE S I Y
EFRAA LB IERIRCH], Rk, JLE AT A BE ST AR N BARCH] L0 Xb it Rl , B akie
RAMEAT WA ] 7 7 5, AR AR R o ARER . — R R RIALZE AT RE T AR At e
BEABCH], AT EIRBEA BUR] (BN R G 9 n] AR o, RO BAT MR AR A5
MO FE LR AR 55, KA AN FO R A9 A= M G — A AR E A G 5 ok

(3) See David Frydrych, What is the Will Theory of Rights? 32 Ratio Juris 455, 466 (2019) ; The Case Against the Theories
of Rights, 40 Oxford Journal of Legal Studies 320, 325-326 (2020).

(4] See Matthew H. Kramer, Rights Without Trimmings, in Matthew H. Kramer, N. E. Simmonds & Hillel Steiner eds., A
Debate Over Rights: Philosophical Inquiries, Oxford University Press, 1998, pp. 64, 68.

(5) Matthew H. Kramer, Refining the Interest Theory of Rights, 55 American Journal of Jurisprudence 31, 32 (2010).

(6] See Neil MacCormick, Rights in Legislation, in P. M. S. Hacker & J. Raz eds., Law, Morality and Society : Essays in Hon-
our of H. L. A. Hart, Oxford University Press, 1977, pp. 196—199; Neil MacCormick, Legal Right and Social Democracy,
Oxford University Press, 1982, p. 154; Matthew H. Kramer, Rights Without Trimmings, in Matthew H. Kramer, N. E.
Simmonds & Hillel Steiner eds., A Debate Over Rights: Philosophical Inquiries, Oxford University Press, 1998, pp. 69—
70; Getting Rights Right, in Matthew H. Kramer ed., Rights, Wrongs, and Responsibilities, Macmillan, 2001, p.29.
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AL F AT LABE RIRR(H R A0 'O Tk R EGRENE A, A B AN AT O I PR T
TTANAC—MAEEEA A XS5, B, AR RO 55 AR TR
AR AR ) LS5 AR IERAURR S AN o B8 T RE S UAAS AT SR M BRI 55
AL A T RERALE . By — EER A LR R B o AT T Xt B R A N L 55
AMZABIRIEH], AFSEAR AT AR 5t 55 2 ] FUR—FpiRAE M C R 2 R 3R
HCH XS AT B O A, Wb A TCIE RS EE A i ir T 04 A L5591
FLHEER B FRRAAH Mk A F3RAAF IR A I IRA BRI A CEar i L5, HIE
M MR A O, BT A OB TR 15 3 00 R 2 Tk 18— A A A /A

(7] See H.L.A.Hart, Are There Any Natural Rights? 64 The Philosophical Review 175, 181 (1955).

(8] See Hillel Steiner, Working Rights, in Matthew H. Kramer, N. E. Simmonds & Hillel Steiner eds., A Debate Over
Rights ; Philosophical Inquiries, Oxford University Press, 1998, p.261.

(9] See H.L.A. Hart, Essays on Bentham: Jurisprudence and Political Theory, Clarendon Press, 1982, p. 184.

(10] See Anna-Karin Margareta Andersson, Rights Bearers and Rights Functions, 172 Philosophical Studies 1625, 1633
(2015).

(11) See Cecile Fabre, Preconception Rights, in Stephen de Wijze, Matthew H. Kramer & lan Carter eds., Hillel Steiner and
the Anatomy of Justice, Routledge, 2009, pp. 57-58.

(12) X MHER X 5038 7] 2 L Terrance McConnell, The Nature and Basis of Inalienable Rights, 3 Law and Philosophy
25, 27-33 (1984) 5 BREE : (A PR FERIALH] B REML 7)) (i HREL ) 2020 4£26 2 ], 26 4-6 1,

(13) Terrance McConnell, The Nature and Basis of Inalienable Rights, 3 Law and Philosophy 25, 27-28 (1984).

(14) See Joel Feinberg, Voluntary Euthanasia and the Inalienable Right to Life, 7 Philosophy & Public Affairs 93, 121
(1978).
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FEIXIPE

RZ BRI X T AT B AR 9 2b 32 A TC 1S 2 R & 1 id 2 1A TR LAl 4T
FEARFFAEA RS ECH] TR S5 7RI A7 i U A e iip K Ol EITE
AR YR N A R AURE R A (B A T ) 2SS LSRR AT DL R I AN AT i
HIALH] . YEAAHE (Joel Féinberg ) HA) o i Sz X A= A0 7= A . B B AT B, A= i F AR fy
Lo A ATETESETRATOT LU B 5% (watve ) WEP= | 1 B FTAE @i, (HAS S5 2SR PR TS (re-
linquish ) W77 A | 1 AR AR A AR LT T Gty s 3 XAl v ) S e BB A ] i i ik v
T B IEA OB LA IR BT, iR A CARGRR R 7R B X E ARSI S
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AR R A AT LA BT IR R O X MR IR A TR S N AR TR AT AR, H
B TR R AR BN A SRR 45 T2 R P K A SRS U2 T 2RO AT 5
ARSI R AR FE A4 S 55 EARER AR A B B A RiE K T SO AT (HR ] T
AR AR EAA AR B B 3B L 558425 00 WSRO A AE A Al T 53 A AL

(15) See Neil MacCormick, Rights in Legislation, in P. M. S. Hacker & J. Raz eds., Law, Morality and Society: Essays in
Honour of H. L. A. Hart, Oxford University Press, 1977, pp. 196—199.

(16) —MEAEIREE A BRI & A B 56 FASAETEAS T S AR B9EIE , 2 W Hillel Steiner, Directed Duties and Inal-
ienable Rights, 123 Ethies 230, 230-244 (2013) ,

(17) See Joel Feinberg, Voluntary Euthanasia and the Inalienable Right to Life, 7 Philosophy & Public Affairs 93, 114-118
(1978) ; N. E. Simmonds, Rights at the Cutting Edge, in Matthew H. Kramer, N. E. Simmonds & Hillel Steiner eds., A
Debate Over Rights: Philosophical Inquiries, Oxford University Press 1998, p.229.

(18) See Terrance McConnell, The Nature and Basis of Inalienable Rights, 3 Law and Philosophy 25, 37-39 (1984).

(19) See Terrance McConnell, The Nature and Basis of Inalienable Rights, 3 Law and Philosophy 25, 41 (1984).
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AR G R A A B R R TR BRI OR3P A=A PR A RS e A
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SERRR FIA AT DATER A Rl Ry AR AT Sk AE AR, AT
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(authenticity condition) : 173 A RE 1 X TATshZh Al 2 H M A C iR Z/CE M H 11
R e 10 5 e = R e 3] W e @ R B 1 0 05 9 0 o = W s o S WA U
BHHE . @BESITESAF (competency condition ) : 47 211 X — i S AL i — B BLA: i JELH L
PEATHYRE IR A5 GG PRI S A0 B FRAZE TR RE ), R A2 J0 0 Gl 4R 55 123 @7 3)
H BIAT BT e R B 5 SR SRR S 2 W 1 2 WL ), B e S B e (2
OS2 B FRVE T S5 T B0 2 TR R E 10 2 B s H Y

[20) See Terrance McConnell, The Nature and Basis of Inalienable Rights, 3 Law and Philosophy 25, 53 (1984).

[21) 2 I, David Frydrych, What is the Will Theory of Rights? 32 Ratio Juris 455, 459 (2019) ,%Efﬁ«*X*U RIFE 1Y ,
CrPANES)2019 455 4 1,55 591 1L,

(22) ZERRNGS WEFRE (NIRRT  BOA EFISHAS) TR AR AL 2019 4R, 26 124 1L,

(23] See John Christman & Joel Anderson, Introduction, in John Christman and Joel Anderson eds., Autonomy and the Chal-
lenges to Liberalism, Cambridge University Press, 2005, p. 3.

(24) MAEEATAESE A TAT3I A C AR H AR WY, Wl fEsk J T0r AMESR IR M2 2 WY, A SO
5 110 7 b e 7 P B R, S T A SO AT T SO L2 1oy B e ke AR o 1 2 LR
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(25) See Harry G. Frankfurt, Freedom of the Will and the Concept of a Person, 68 The Journal of Philosophy 5, 5 (1971).
(26) Tamar Schapiro, What Is a Child? 109 Ethics 715, 723 (1999).

(27) See Gerald Dworkin, The Theory and Practice of Autonomy, Cambridge University Press, 1988, p. 20.

(28] See John Rawls, Political Liberalism, Columbia University Press, 1996, pp. 73-74.

(29) T. M. Scanlon, Being Realistic about Reasons, Oxford University Press, 2014, p.7.
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Bk, A n] REA BRAELE AT o —Fis 2 IE T BAR A A0 , (EAR M T 46 T 18 5 BLAT b
IEERLAE AR TT BA 0 MO E R SC B AR Y FIR , DU S AT — R L A 2
17T ) 7 $FE B A o 15 B P P FIR SRR . FHA REAS R B AR B — %A (B, A
WA AR AT S — i R AT 3, BRI AT S N — 2 1818 LR B E
DURATBIE X A B HARA R PR mixs B s A9 P 258 80 5L R, 2 G S Rkt
H OB HAR T RISCRr RS | e 22 R B g S B AR E BRI, AR A AR A T 22

(30) See Christine Korsgaard, Skepticism about Practical Reason, 83 Journal of Philosophy 5, 13 (1986) ; Gerald Gaus, The
Place of Autonomy in Liberalism, in John Christman & Joel Anderson eds., Autonomy and the Challenges to Liberalism ,
Cambridge University Press, 2005, p.281.
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Challenges to Liberalism, Cambridge University Press, 2005, pp. 282-283.

(32) See John Stuart Mill, On Liberty, Yale University Press, 2003, pp. 121-139.
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(34) See Thomas Hill jr., Autonomy and Self-respect, Cambridge University Press, 1991, p.49.

- 182 -



AR EZREY

PEOUE T B S8 WG Z A AT A2, NI A A A A SIS A, 2H0R hi2k &
FBHE X T A TG A ST AN U A TG A S AN ST TR, FIA AN — Rl e 1M 2
— PRSI NATTA G A B T AR I e, (ER R s 2 S e — e 1Y S0 A
WSR2 b B TCE AR AR 22 80 R] REPE Y SCAL BRI A5 21 345, 35

i b LRI R A OQO@R L, AR WA AV ANTIE SR AME 45 Fi
LSBT T R X R A SRIF AR 5E e ST, o ANDIEA U 1 T —
LT R EIV T B R T SRl st 2 — B AR AR B, BT T A 2 AR TR TR B R
VA — PR A TE PR A TE AR AR 000 SR AR I A2 2 A OB iy i 1oz HE B Y
AR BARACESR A AU EIF R R ol WL B, B ie A BRI T sh 25K,
Sy B PR 3 AU 2 W e, Herh i R B — i AME T FE A ST el SR ) 2
BRG] w1324 B Y IR 2 BRI 2ot S RS MRS X F AT 9 shHLA) SR
ANRESE I | PRA A B AR | SR AR UM SR AR ) M 25 R G BE5R (A TR A A
REBCUAIE FA Y, — B0 32 R TR A Lo He b2 9 3 R i 4 19 At AN e
BN AR IIATEIE ) o IR TEMIR B A WL 8] A7 76 ] 3 5O DU 7 2 Rt , 157)
ANIEEAS STV IE H BT, ADRE 6 A2 45 O LA BRI A2 2% DG @I 1]
JO7 B P A B R ERAE S AR S B RS JE AL PR [ TR LN e BE D IR 0 RSB AL
A EAR GRS FIAN 1] B AR ) i s L AP A B

T FUBCRAE AR GEAR 5B A AR ]

(—) Bz A AR

eGSR A FIATY A U BN T4 e b e i) B Y e e — A A
RS AR R RE T B9 58 2 AE AR TE S, W IE S X b PR (i 45 R A5 R AR AR 1A
AU Lo TR ok 2 B ) LB RIICAT N RE D AR N A2 R 0T 4 1 4 JELAE B8
FEBAR NS A SUZ S , AT LASE B 24 o4 A B AR T8 RE AR 3 0 70 18 7 2 (Ao 2 0 AL
A FEAA 080 AR B E AT LY S3figt S PSR 23 - — 3R 23 S BRAR BRI S AUM PR3P A B4 58
AT ARES AR B BR 5 O — 802 5% T A T AR BUAEDIR 2 b (9 L B RIS AT D RE T AT
B 3 PN T ) L [R] R 2 AR TCIEAT il AR —— L3 MR AR A 58 8 FHARE ), T
TAT A BESI AR AN 25 TiZRe s, —Jr i, AR BAE FE REME R ] LB 7E B B REJ1TE
W N Y AR T (AR AR B PR . 55— 7 T, BRAEBIS 25 1 A48 5 2 % T X aR o Jovk of
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In Defense of the Will Theory of Rights

[ Abstract] The debate about whether the idea of rights protects will or interest has las-
ted over a century. The will theory argues that rights essentially protect right-bearers’ personal
autonomy and freedom of choice, while the interest theory claims that rights are boiled down to
safeguarding right-bearers’ well-being and interests. The will theory is often criticized by the
interest theory on two grounds. On the one hand, the will theory falls short of explaining why
children and persons in a comatose state cannot be right-bearers. On the other hand, it cannot
explicate the idea of inalienable rights, such as the right to life, the right to liberty, the right
not to be enslaved or tortured, and so on. These two criticisms appear to be scattered, yet they
pose foundational challenges to the will theory because they touch upon two core features of
rights in the will theory, namely enforceability and waivablity. Since only enforceable rights can
be regarded as genuine rights, children and persons in a comatose state who are unable to en-
force their rights cannot be considered as right-bearers. Similarly, since rights are waivable, the
will theory cannot consistently make sense of the coneepilof inalienable rights. Nevertheless,
both criticisms are based on a misplaced presumpiion of the normative foundation of the will the-
ory, namely personal autonomy. The fact that rights protect persénal autonomy does not mean
that it merely protects individuals’actual ‘choice or actual ‘pursuit of their conception of the
good. Personal autonomy istiot siniply a descriptiveicoticept, but rather a normative idea as it is
intertwined with moral autonomy which invelves sibstantive values of self-governance and self-
reflection. It is responsive to either the weasoning of moral agents or objective practical reasons.
Therefore, personal autonomy is, raither inclusive insofar as it allows individuals to keep their
distance from their first-order motivations or even disown those motivations. However, I will not
discriminate between personal autonomy responsive to reasoning and personal autonomy respon-
sive to reasons, as either of them would suffice to support the will theory against those two criti-
cisms. Once we begin to see the more complex view of personal autonomy, we will understand
that the two core features of rights in the will theory are largely unshaken. Although children
and persons in a comatose state cannot actually enforce their rights immediately, with the device
of the double structure of ideal theory and non-ideal theory, the right theory can provide guid-
ance for what needs to be protected under non-ideal circumstances. And, granted that rights are
fundamentally waivable, the will theory does not have to subscribe to the idea that all rights can
be waived, as at least the right not to be enslaved cannot be waived by human beings as moral

agents. Otherwise, it would logically violate a pervasive feature of our humanity.
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