EFRAHSR

IR

2°F IR B 5
A TE A4 3 v Bk 5 R

#

X 5 75 A ¢

=Ry

~

>

%

RAFRE AR T Y T foin = BARY Fin KN, T 5 29 B AP BALH L AL A 4o
PR AR AP R BE R PR 09 7 — AP B IR R R R, SR BRI H R EE N B A EFE
AR AT I AR R B 5 A6 dn iR AU R BUR B X AOAHAT S iR E S Y RN T
Jo— B, @At A ey ARG E R AR AP R EH AL E —HEZ R LS
X — 5 @ T e RN BB AR RGOSR | B — @ VA Y R R iE B S S AT
HLARIA , ATk, 7T A8 3 A48 X ) B H A7 R A B4 AR N N IE A 38 AT U A 35 AR BT
SUMBGR T 0938 B R B4R b B E A TN BB ARG 25 B4 L, B BT 46 A 4
2 1B R AR ST X F 8 B ALR AR A A Bk B Sk i P S — T A R EZ A
FE AR S 5 B din 7y FAE RS, E T A EABARE A FRZ T HRP A A
i E AR A AL 6 5 R R \ SR R R A B S AR A A B AR Z A 5 LA

KEW ZTEY RSREY ATFAEHFBARE BAEF—BE KR S5k
BH AR ECR

A, LA F R FH IR

— [ R

AR AU Sy — Pl i 4808 52 B B8 SR R P B 3@ | AR, 5 A 2 R A e A
LRI AR AN T7 S5 T IO S B 22 S, I A 5k 2 B Al DG T . LB R
it , LA Philip Morris v. Uruguay & . (1) Philip Morris Asia v. Australia & (2)fl Eli Lilly v.

(1] See Philip Morris Brands Sarl, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Award of 8 July 2016.

(2] See Philip Morris Asia Limited v. The Commonwealth of Australia, PCA Case No.2012-12, Award on Jurisdiction and
Admissibility of 17 December 2015.
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Canada & 030 R fRFE M — R BB ST HR =AU St — A OR T 29, F A2 A &
PR PRI A YR« DUIE” DHREC 20 Bme i 40 U BONHLEL T R JR ™ A PRy 4r
Z RGN A VBN B3 T, « 53 RE AR A5 B 9% 45 29 SO A AL ( Investor-
State Dispute Settlement , ISDS) X4 A< 1B [ 5Lt 95 HIPR =AU FL 08 , B 2 A A AT H1HR
PR,

TEX e NN IERFIBARME ( Fair and Equitable Treatment , FET) Jo— 151 4} 1 i
T HRRP AR SR VAR I ART . FE R 2728 TE R i bR o 1 T 58— 1Y 47 303K
AR, 8 SR ORAP R B2, 0 ) AR [ e B TRV 120 TE R 8 4 DR 00T B e (o)
BB VPN, E R 20 A R ARSI 18— 2O/, AT BB TR HIPR ™ AL SR 29 7E A
R R 2 Mk ] R g 37 i~ i, C7 0 4k 4 ik 2 B A SR BOR 0 | 3225 18], 080 T
NS TERF AR EAR A T HAD P G AR o 51 22 th 1 RE TR A 7R [ i S L ) S 48 11
ARSI R 000 X To— AR P A 150 3 ) o AR T B 2 0 ) £
B,

L RBGX AR B 5w 1 [ PR 0 i 2 i R A G ok, Y AT,
DU R < [ 0H 7 Sy 22k 3 000 5] PR 587k il 175 28 Dy A il B FRk oy S 9, AR T [
B2 DA TSI R ok S i A X AR R, 24 10 S A8 A A [
AR A SARA A S E R ERAUR, R T T AR SRR A R A SR
P B A B 8 52 5200 (R B0 A 2 08 S8 1 O B TR D A A o L L)
N TERF AR ) b S AR P A O AN [) 5B A 5 Sl P | SRR 2 1 2 B
PRIAE (R AN N T A3 R e | 1 ELS2 e 28 LE AR 3B AR R 35 31 411 9 1 188 D ) A
IO A VAR 5 DR AP R 2 T Tl R A ) b 3 ) SR

XF I, A SCIRE 4 R IR PR 22001, 23 A RHR AL 3 02 T P S IR AR
BARE F SRR P AL X PRy 207 2 IR 2B 5 Ll B 2R 29 IR B3R A

(3] See Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Final Award of 16 March 2017.
(4] See Bryan Mercurio, Awakening the Sleeping Giant: Intellectual Property Rights in International Investment Agreements,
15 Journal of International Economic Law 871, 914-915 (2012).

(5) Z0bkatert AR GEE R FEE T i A A IEREE—— LR PR R R e B o ), L XTI 2 5 R %
#41£) 2020 55 3 91,
(6] See UNCTAD, Review of ISDS Decisions in 2019 Selected IIA Reform Issues, 27 Jan 2021, available at https://in-

vestmentpolicy. unctad. org/publications/ 1241/ review—of—isds—decisions—in—2019 -selected —iia—reform—issues, last ac-
cessed on 12 April 2021.

(7) SRR CE PR T AR 20N AU (9 R AR B R X ) | (7624 ) 2019 AR5 5 391, 56 88 T,

(8) ZULHBEH: . (EBRBFEUE AR BRI 19 B8 AR S SO —— LA AL 25 227 AR ), (BOK B AA) 2016
AFES 1,59 103 1T,

(9) S DU . (BFEAR 2 I B R AR ) BE 5T ), (VL PG 222 ) 2018 4F57 4 1, 45 163-164 11, See
Rudolf Dolzer, The Impact of International Investment Treaties on Domestic Administrative Law, 37 New York University
Journal of International Law and Politics 953, 964 (2005) ; see also Simon Klopschinski, Christopher Gibson & Hen-
ning Grosse Ruse-Khan, The Protection of Intellectual Property Rights Under International Investment Law , Oxford Univer-
sity Press, 2021, p.319.

(10)  ZDLEEFR  (CHEPTHLHI AL T 408 [ B R ST RS HIE ) , (FRIRE A TFIR ) 2023 4R57 2 0], 56 55 T, 4%
M (R A« B IF” WA 5 EPREA R, (EPREEIFFE) 2018 4E27 4 11, 26 3 T ;see also José E. Alvarez,
The Return of the State, 20 Minnesota Journal of International Law 223, 260-264 (2011),
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DN IEFREB BRI S BRI BT v I 2 25 R N AR A B A T A D4R R R 2R 80T
T MU, FIR V20 IE A BARELE IR HE E A SN SO AR A, TR
I AN B0 2R 08 [ A LR 45

= BN IERF B R E T SR AR Y 3 27 5

IS IERFBEAR RS A A B L35 N ARSI IZ 1T (standalone ) 253K, 01 3L —+
SRR AR IR FANE L Ty T Y sk—Z DR W R R DR U2 — i 7, A
SO IERF AR E Y 23R A AR E BRSSO B R WA T R NS AR 4wk N
TEE G HUAE , SRR O I B R FRALAR R R AT DL A I R AE AL O3 BRI R
AR B RPN TR R AN D EIT R 3 AR 1 FR AU ki &
BAHUT =M=,

(—)FRIEH B FE

£ Philip Morris v. Uruguay Z2H7, RPN ILEERE  Sh7 E 55 miAn 2 514 5354 (Or-
dinance 514) .287/009 5 554 ( Decree 287/009) , HEAT I —FM WL SR 7 (14) 1 80,/80 #E
W) O8I PRI AR AE i . Philip Morris 23 B 7E S HicE Y 2 %% /0 F] Abal JOIEIEH JBIR |
AR EM RS, A A AR BT F 25 32 B K520 100 X, Philip Mor-
ris 23 FIPE PRI R At I 4A KHE Tt A 22 A 2 BT 1 Ry ke = Tk W it A P R )
SRR AHOCHRREART TR T LIS 2 % I Rl B Fnslo H i Z Rz 5 3R U7 78 Eli
Lilly v. Canada 5™, &R Be 3 DLk = SSH M8 H B 45 Eli Lilly ing KA w7
AL RITCR, EL Lilly Ing KA "l DyFgegtnl 08 XF i Bl Lilly 76 fakig K b
6 1 kBt VS A < R S RV DR 2 i) PR A X — AN R I A [ DA
ik k= A RS H P WONGERE , TSR AE B T A LB A R AR 2k B AR
ARG R P AN BT 52 T 25 18 X6 R0 R A ) A FH B4 At o IR ) i 4

(11) See Bryan Mercurio, Keep Calm and Carry On: Lessons from the Jurisprudence on Fair and Equitable Treatment and In-
tellectual Property Rights, in Christophe Geiger ed., Research Handbook on Intellectual Property and Investment Law,
Edward Elgar Publishing, 2020, p. 162.

(12) See Crystallex International Corporation v. Venezuela, ICSID Case No. ARB (AF)/11/12, Award of 4 April 2016.

(13) S UM R GRE PR H B E 1 B A IR 18— DL E PR B Sz o i ), (R XF A28 B R 2
2741292020 4E55 3 1,55 72-89 T1, See also Kenneth J. Vandevelde, A Unified Theory of Fair and Equitable Treat-
ment, 43 New York University Journal of International Law and Politics 43, 53-104 (2010).

(14) AR RF A e [R]— R it T 4575011 2 5 B A A ) A RS R R e B bR

(15)  HREE ] i A ) T T8 R T {5 R 1 Y T A 7 LS AU 509% 38N E) 80% , R 209% FH TSR b s
WAL R

(16]) See Philip Morris Brands Stul, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Award, 8 July 2016, paras. 9-11.

(17)  See Philip Morris Brands Sarl, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Award, 8 July 2016, para. 389.

(18] See Eli Lilly and Company v. The Government of Canada, 1CSID Case No. UNCT/14/2, Notice of Arbitration, 12 Sep-
tember 2013, paras. 20-21.

(19) See Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Final Award, 16 March 2017,
para. 390.
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(=) I dE2L 8] %

£ Philip Morris v. Uruguay 587, Abal 2 6] 4351 ] S0 = f e i B A S i 47 B+
TEBEISE 80/80 MUY ALk, DL immik e UE , SREIS G 105 18256 Sk
VA AN T AR B AT AT A B 1] it A6, 28 170 e R i A R T AR o U AR v T 509 119 22
KBS SR IR r, TSP AT BRSOk i EUE RS 18256 1A, B4
N IETATRITAT ISR 80% I EESR  BX M1k, XTI, Philip Morris 23 m) 46 H |, P47y ) ok
HAHZF G B A 210 A Abal 23 ) £ H BIEdE | 329K SOUL AR, 3 SOIE AT A4 g
g )ik 200w RUREL, FR P AR 5 AR TE [ AR HRRE AL OG22 1] (9 25 D) SCHK T 4 32
TR FERARAIE . AR AU AR K AT B8 KA AR G [ [ A TS Y b s i) 8 2
TR ANIERFE ARG SR TS R A IR R A4 )i

(=) RAEGHRIN AT

1 Philip Morris v. Uruguay %l Philip Morris Asia v. Australia 22+, I AEBIA N B 9K
ZRIE EIA RLRIAL, AT LT A (e E AR AR [ A A (X P AR AR N TF
1 ST P2 FR A S8t ORI [ A R B € 5 57 20 B S BRI BB AE ) (Agree-
ment on Trade-Related Aspects of Intellectual Property Rights, TRIPS) FI{ EXZ2/ 2 (Paris Con-
vention for the Protection of Industrial Property ) WU R AR AR 550 T USRS IE
BRSPS IR 2D {EEli-Lilly v. Canada 2850 Bl Lilly 2 w1IA K HA #
IR A E R BUEAT A HR R 2 SU55 o LR B8 B B ) 2R AN 25338 15 A
FERLRAIVEE B EE 35Tt 35 B i 52 5 W) (Narth American Free Trade Agreement ,NAF-
TA) FHHRPAET (B RIEGVESRL) (Pasent Cooperation Treaty) o 1EBeH A8« AR5 52 FHYE
J 0 8 2 B SRR L T R AT LA SR 0 | W] 42 B AR A R AR B 22 £
F AR CBIMZHE A A TERRBARME S (5 5 20 A I R P A e ) 45 iR ™
FERAIR“ RIE” B85 T7 ik BVARTE [ i SRR P AR 2 55 i 72 [ 9 R AR R E 4
TR S BN RO M SRR AP A IE R R Z R R S TR

= BRRLA T AR AR S
A8 FH 228 TE A 38 s v 19 22 0

W b SCAFIE B8 R A BT 2 ORI BRI, T FH 2 12 T Ao 28 s o 2 5 RR™ 4

(20) See Philip Morris Brands Sarl, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Award, 8 July 2016, paras. 483-486.

(21) See Philip Morris Brands Sarl, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Request for Arbitration, 19 February 2010, paras. 84—85; see also Philip Morris Asia Lim-
ited v. The Commonwealth of Australia, PCA Case No.2012-12, Notice of Arbitration, 21 November 2011, paras. 6.5
and 7.6-11.

(22) See Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Claimant’ s Memorial, 29 Sep-
tember 2014, para. 279.

<212 -



BHRFEN T R RS S m A R HF A FAERE FREN R G H R

PRAPARRIRTE C R R X X — S B ) BT 5 | e %) X s ) AL A ARE ) O, LA
PRSI = A SR TE RN Bk = B S TR R I HL R T AL S RAE Bk S
HAIREE = LT 5 FR

(—) F B SR = AR HEA P N SE P o b 3

R P AR R T AN B — B HE M (exclusive ) BUR], 33X A HITR =AU A
BT —Fp Wi A B RS 7R T 5w 4 rp IR AR 2B R . 0 SR v A — R M LR B
B, K7 AR A B2 b 25 28 A3 IR R R RS 8, S & BRS04k 2 4
Ak AT X R A ELHEA A RS P G 5 R AL A 3 R B A A SRR R
Az AR T A B A 2 A R 25 X R PR AT LA R 5 AR e 3 A
PRI, PR P AN S AT 2 T R St R S St A s R ot 5, I3 9 255 114 A KB TE T
JEAR B NZRIE E AR , AP R R B R REZME = RO RSB . AR AN IE R
ARIETEIZ B, (AR MRS 45 R 43 9 35 B 00 T A5 LASE FH 2720 TR R 38 A o 32k
PSRRI i R o AR P AU A R R R Ak, R4, R = A T A A i el 7 2]
1 b PR AR Y [ A PR 3 b it g e T AR AR S [ B 28 B B ) OC B
RO, R E IR RET B “FEYg” Iz FRy e AR T 3= i R B
SR SRR 25 B 17 B A0 L SRR PR AR R ARG R A
ONTORTTI T SORH DGBSR3 FH IR R L R BRI iy < iy 7Y

(=) P07 A EACH A 693E F

5 A B R AT AR LL , 2 TE A s 1 14 T 32 TN 25 B 5 P T 1 4R 1 I £
FRATH, OO X AE L SCHE M2 R A BT AREE, H— | = B AR AL B AR s #5
SRR AP vk B A BRI R LS BN S L T TR RN = AR B, 538 v R 1 5
SR R fr B AN 2 A R  BST 3 . H—) FUR sRoss = B $6 3¢
ZRIBEE L R VL T B A, EE N URIA R P AL ZaT, AN S A A R vk IE A
B) (250 = SRy TR AR = AR5 BE T8 I H T H 5 B AR AR ORI B A RT 2K, AR 38 [ il
FE USROS [ AR P A B A L B A SR M (HON SN TE A i b v 0 B B R
IR AT O S R, 23 E AR HL AR A N AN FE TR AR TE B AR A B AR A i R
B3 AT 257 (05 BN R, DT 3 S A A IE AR AR . AT S 5T S v A [ 37 7 | ]
R PR S AU T R RS, B4R T RIS, 40 2 KA 2 RS LAl b 207 7
(I T P 20 L A A, D AR T A 24 A M IR R A A B R

(23)  ASCKAE FE 2 SR £ 5 B0 FA R 5 AR SERESE A AR P IE s gE . S LB SCAE kA (N gL R
JE” B AFAMGE” R IRIR 3 RIS I5 -5 [ B 45 58 125 (BT WL T ) | (P9 22 33 R4 2 i (R L2 ) ) 2008 4F
54 W15 1 0L,

(24) See Simon Klopschinski, Christopher Gibson & Henning Grosse Ruse-Khan, The Protection of Intellectual Property Rights
Under International Investment Law, Oxford University Press, 2021, p.382.

[25) See Kathleen Liddell & Michael Waibel, Fair and Equitable Treatment and Judicial Patent Decisions, 19 Journal of In-
ternational Economic Law 145, 173-174 (2016).
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(2) G dait Z ALY Fo R T L5260 R

g b R AL BRI BE 5  EAG 45 A 2 B R R T A [ B % 24 R o)
(treaty regime) .27} B [ PRP ¢ 45 2056 RIS BCSUBY 32 A A HEE A BT 1R
SR GE SR LA B LR, RIS A B 32 B LA B2 5 K B AL A2 )
RGO A 5 25 VTR RO DA AT &, 7 1H 5L 52 5 LH VAT b B e SR AR T8 [ Jg 47
CH R DA R RPU R E ) S5 HITHR P BIE 29 55 X RIIR = AONA Bm 51 77, flufi]
BRER 7 THI 4R A I 2l 45008 — Tl K ) A s ik R ML A 1100 S S AN, QL BB RS A Hh -0 IEFf
AR 325K 7R 18 ] 3 S RR P AR 29 2 i S I PR B AR Y, 5 R [ SE g BUR &5
6] .28 X @ T PRk A & R B4 . R 7R A TERF I AR I 0 R P45 2 52
Bk RIS I 5N, M T5 245 6 2% A L B AR B 45 H IFE SR I BUR B A,
N SN 25 27 2) (Vienna Conwention on the Law of Treaties ) 1 2 fft B i b4 7
SRR ], AU T B — ke, A 1 5 52 S U oA R AR AP AR 2R
MR EAEFR Y I 553 11

R SRR S0 AR S T B A DR . S A BRI 2R 2 A IR R BE ), 24
R P A A8 | 5 o v 5 A SR I, PEAS o D 47 I, e 288 B8 a0 0B I 235 ) 7
P UL (structural bias) , ANAESE A T M MR [m] £ 78 O 30 AR ) 88 B CH B ASOR £ 9 5%
LA R PRAT R P AR 2 B 37 B, W SR F AT 5 0 o T AR A 2R ] R A A
BVEFFA WAL B R A AR AU AR RS 52 R AT B AR 1
JE R )z Wkt 2y BYSE, FTREAS [RRGT s i et < 5 Bl FH " i 15 SR AEAE Y ol B &
R IR R RERE ), B %8 LIRS S G (A S T RE

0 BB K2y T R AR 4 o
T 23 - IE A 18 23R 19 43 Mt

AR, [ B B A IR Xob 28 1 22 T o 28 A 7 1) ik R AR P Lk il — B, ) A
LR b, 35T 20 T AR AR S om I 2 A RAA 45 0P 2% R EAGER S A Y

[26) See Simon Klopschinski, Public Policy Considerations in Intellectual Property-Related International Investment Arbitra-
tion, in Christophe Geiger ed., Research Handbook on Intellectual Property and Investment Law, Edward Elgar Publish-
ing, 2020, pp.248-249; See also Simon Klopschinski, Christopher Gibson & Henning Grosse Ruse-Khan, The Protec-
tion of Intellectual Property Rights Under International Investment Law, Oxford University Press, 2021, pp. 505-507.

[27) See International Law Commission, Fragmentation of International Law: Difficulties arising from the Diversification and
Expansion of International Law, UN Doc. A/CN. 4/L. 682, 13 April 2006, paras. 255.

(28) S ILTRH: kAR PR B U B (9 “ TRIPS-plus™ XERE K A R Y , (AR B8 ) 2021 455 8 1,
S5 173~ 182 BT M 3« I B 92 4 s Ao e A 11 R A S0 P9 0 -5 0 SR —— AR LR A R RN S R A 38
RBY  CEMRAF A (R RERR) ) 2018 AR5 6 1,45 186-195 3L,

(29)  ZhUpRHERE SRIT: (I E PRI HEONE h I A A IE R I8 —— DL PRECHE A S o A ) |, LI Ah 22 B R
) 2020 AR5 3 1,5 72-89 L,
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PRI R AL A )R, TR B2 T SCER A b A8 PR R RE FE 43 AR 24 A R 1y b [l 1 |
IR AE G Z [ WAF A W B A — , — 7 1T ] BT R AP TE AR 1 b R 9 i
FH, 53— 07 T A] BEXE A2 7R T A AT R AL . XTI, A SR A S B M 28 A i
NN IERFIBEER TR 5 N AR BRI A, DM IR BA 25 5C B R AR 2

(=) REpl Ik T Aot 2 AL 2 T2 B

XF TR AN SE T AR S MR AU 2R TR0 6 B 1y 35k 2 75
A IE SRR AR, D ERE eI 75 B ATV o B o B 5, 1 5 B2 B 20 24 i D
WA FE I F 245 A A2 5 & R AR B Y United States v. India 58 H 3P #4225
LRG| (AW ZR AN 20) 55 31 455 W YRS SR 2 TR AN B R SOF S A H Y
SR BT RARE R & S, T UG BMR  TEM RS T 5 A I R AL E ) I
S BAR RS RIEOR OR3P B T (5 5 5 A O B PU AL B E ) 7 AR 15 BRI 5 300 X
e, EVRHUIA R L RS AN SR 20 A 20) 56 31 SR BIfA U2, & B | SE1T
SEAEZRASCA R SR AR R DT 2 o A 2R 2 LU 4 24 1 ) R I Tl
sl 5 B S LB BRI R S 55, IR, R 2 AN LSS B 504 SRR R
PUPRIE ) ToE S i & B RE ME & B0 Jlsk it , BIEEXS (5 52 5 A SC R RN AL
P ) WU Grom A & 8 A8 AR AU 58 51 200 2H 2 o i D HLAS | 1 ELAS BEAR 8 AL K
VRN HIE T 5 5 A B A g ) 77 A T B30 i, SEART 0 A [ 45008 5 L
T [ PRBEE b s At ok,

HU, M BRB5 2E 0 A BR300 B S 07 Y J5 T 2 3 ) ] PN i AR HE 2R
PRS2 JUH R A0 T 2, U™ A B AT M | #5098 B A AR 2R 3 v 1
PAFFGERFHR AL, TCi FREOBER 29X BRI R AP [ R AU BT A 1 % A AL
HIPLE A AT AL, HRAS 28 408 24 ] ] A 02 B 8 MR AL, 3 RE B E R R 45 T
(5 R SA KRR AE ) (R AZ)) TR R B A 2) (Berne Convention for the Pro-
tection of Literary and Artistic Works) SERR PR SR A DA R T, M A i fkE Y, i TE
HIEWNBATRA SR T A 2500, BRI B AR T8 h e VE ™ A R R e
] P B AZAE T (E AL RT3 R A SR Y E , N RS 29) 55 4 2% IS N 7%
TR BERE R RIR AR BERAT AR A DR . B4 T2 R 2B ISR 2 M
W), DA R A5 % 5 A R RS 5 4 o 48 5 |G R AR 2 MR BRAS RE A Bl N w2 A

[30] See India - Patent Protection for Pharmaceutical and Agricultural Chemical Products, Report of the Panel, WT/DS50/
R, para.7.18.

(31) See India - Patent Protection for Pharmaceutical and Agricultural Chemical Products, Report of the Appellate Body,
WT/DS50/AB/R, paras. 45-48.

[32) See C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration ; Substantive Principles, Oxford Universi-
ty Press, 2007, paras.7.101-7.129.

(33) See Monique Sasson, Substantive Law in Investment Treaty Arbitration: The Unsettled Relationship between International
and Municipal Law, Kluwer Law International, 2010, p. 66.

(34) See G. H. C. Bodenhausen, Guide to the Application of the Paris Convention for the Protection of Industrial Property, Unit-
ed International Bureaux for the Protection of Intellectual Property ( BIRPI), 1969, pp. 10-16.
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Tk ARG IS, e, A o K L TR AR 27 A T G BRI
WAFIE R < Ho— AR [ el FZ P AR 2 H MG AR AN B 22+ AR (B
W, DL T IO R D R B A LA SE BT . 2 T B PR AU AR AT R 2 A
A RN, 4 2 [ ) BRI T B A S eas 1], 5 224 e [ N R HE SR N A7 4 Ak . hn
Z ANHEBE R B AL DRI B0 G BRI 5 %9 AR TE [ P A A s =2 ] SRS T A0
PUP BRI FVT 4 20 [EIHE— 0 50 T X RE P B BR 1, Pt 4895 25 2 T iR ™
FUER L7 A BT ) 32 5K O BRI S PSR,

H 2, AR AR 8 B AT FHR P B A ) B I S E AT IR R AR LR 2
T SRR R G BRIBIRR (4 A TR 2R [ Y R AR 2 S5 AR 4R A L 55
Beg e —iE, LR BRGNP A2 | B2 S i S5 U e I T R A 48 0 il 22 B A A IR
B, b X WEATE A AR ARELE R — WG AR 8 W AR, H
ANATAR N P b e A (A i A B i P ) R AR AR I “ A5 B 227, O TR AN “ %
BL7 JRVR R PR 33 M 5 — £ 81T S 4R 08 2R 24T RIS AR AP 5 iy 52 4% 1 48 S 2800, 2
S BB AE B L 2% B 28, 2P 28 TEAF A o 1 8 S 16 S 19 0 2R 38 1 03
PR BRI 55 TR

(=) A H 8] kS S MM RIEL T &

1E Philip Morris v. Uruguay &9, fh3R 52 22805 WAk R, Baalfi 26 w3, 20 TEHE
T MR AR E [ Rk R GRS B3 NE 2 M s, S L i sk b il
PL AT BCFSGE FEVE WAL A 0 38 T JE LA JFE 4w v 0350 i3 DR ( Gary
Born ) 1 S0 B WA, PSR VA 5 SRR ) 25 SR A [R) 252 ARTR] i it 25 SCEN A A
S AIER AR RELE I, 40 A T3 0] Ahal A R AT VR, IE Q04 BAE T —— 1ETAT, 3R bk ; 2
T, VR4, Abal 23 B E A ML URIE rl 45 F B AR X e BURL G P 48 W] 3k 030) 285
B # . B FEHAIR SR E EZ AN PR ERXS R BT 4 s i B
LR AT BOF SO B R ST P AT B, BTE# A RGENE Thom — %, S
Fedr ik e S R AP S AT B BOE BE e B P R R B S R d R BRI
S50 (HENME G, D4 AT B IO BEATI AR OR 2 FE 03 BB A 10 1 S S e e
B KA B 4536 3 [R] A 2 PR JEE 8 ST 60 ARAT USRS — R BLF J& Hl ke, R4
P BEASZ AR E A A, G AL 8 Jo ik ) SR AL BE B, 25 = A S4E 4 A
BEIRBIR ML EOR Z — B8 ] — Y5 B A — kA ) T [R]— A R N A

(35] See Philip Morris Brands Sarl, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Award, 8 July 2016, paras. 498-500.

(36) See Philip Morris Brands Sarl, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay, IC-
SID Case No. ARB/10/7, Concurring and Dissenting Opinion ( Co-Arbitrator Gary Born) , 8 July 2016, paras. 40-72.

[37) See Mondev International Ltd. v. United States, ICSID Case No. ARB(AF)/99/2, Award, 11 October 2002, para.91; See
also Corona Materials LLC v. Dominican Republic, ICSID Case No. ARB(AF)/14/3, Award, 31 May 2016, para. 248.

(38) See Ursula Kriebaum, Rule-of-Law Demands and the Domestic Judiciary: Denial of Justice, Judicial Expropriation, Ef-
fective Means, in August Reinisch & Stephan W. Schill eds., Investment Protection Standards and the Rule of Law, Ox-
ford University Press, 2023, pp. 145-181.
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Morris v. Uruguay 21 Eli Lilly v. Canada 259 {3 #0048 T 28 B f #9374
il 2 B 5853 A ( deference ) o~ FUEZR I8 [ Oy HOAL il Rt Al k5 1k ) 0 L B 3Ly
AR A6 1) R 0 7R 1 ] P I, 20T 25 SRS RT R & AR AR T S 238 A S
TGO, A DAELT | AR BRI 1 20 BT
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TG, AT RETE Pk AR BN H B RO — N O = R ARIE R T i E 8 AL
WAL IR ARG S A B E UME O . BEZ TR AR BRI T2 38 H A
B A SR S A P 5 P o, S Z L AR AN A7 (-t 25 S ma 45 B el A e
MG E IEFR , TRE AR T8 [ 23 SRR B 1 P2 15 20 P 28 TE A5 38 o ofE A 368 F 37 A 0 9%
WNZS AT JE 5 0t s W KA BE T, — BT I ™ AR WL FE MR | 2R3 [ ml
RER ML TE 2529 rh BLH MM R 22 2 TE Ao 18 2% 0 D A

(39) See Nejdet Sahin and Perihan Sahin v. Turkey, ECtHR Application No. 13279/05, Joint Dissenting Opinion, 20 October
2011, para. 17.

(40) See Mondev International Ltd. v. United States, ICSID Case No. ARB(AF)/99/2, Award, 11 October 2002, para. 127.

(41) See Philip Morris Brands Sarl, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Award, 8 July 2016, paras. 404—409.

(42) See Philip Morris Brands Sarl, Philip Morris Products S. A. and Abal Hermanos S. A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Concurring and Dissenting Opinion ( Co-Arbitrator Gary Born) , 8 July 2016, para. 172.
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(43) See Christoph Schreuer, Fair and Equitable Treatment in Arbitral Practice, 6 Journal of World Investment & Trade 357,
360-364 (2005).

(44) BN S5hng RS AT RS E) ( Comprehensive Economic and Trade Agreement ) % 8. 10 % ( & m 5k
oy A | GRS WI» ( Comprehensive and Progressive Agreement for Trans-Pacific Partnership) #9.6 %?; 4 X 3 4
M2 Tk R P 5E ) (Regional Comprehensive Economic Partnership) 55 5 4%,

(45) See Allard v. The Government of Barbados, PCA Case No.2012-06, Award, 27 June 2016, paras. 192—194.

(46) ZH(IFEAMRGUE) A MR T SIHZINES 1105 5458 1 3AE LR,

(47)  FHEABSE BT 096 B AR A5 (5 A A R R =R E ) S5 R AR 2,

(48) S 2017 AEC AL 5 HEIOC T JE 7 BT B A FOCR I HE (R BEHMIL) ) 2018 4E T T4 P A A RS T ] B
SR AT IR O A 81 5 D E ) BIBUE A5 12019 4P E—B BORET A S S5 PE) o
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[49) See Aikaterini Titi, The Right to Regulate in International Investment Law, Hart Publishing, 2014, pp.33-34.

[50) See Stephan W. Schill, International Investment Law and the Host State’ s Power to Handle Economic Crises: Comment
on the ICSID Decision in LG&E v. Argentina, 24 Journal of International Arbitration 265, 280 (2007).

(51) See Peter T Muchlinski, Trends in International Investment Agreements: Balancing Investor Rights and the Right to Regu-
late, in Karl P. Sauvant ed., Yearbook on International Investment Law and Policy, Oxford University Press, 2009, p. 42.

(52) XEEJFENETEZNEERE, 2% 2012 45 EE—#E A B R 5 E) (U. S. -Korea Free Trade Agreement) [iff
% 11B,

(53) MLAMUAME %, AR 2 205d H-5 (PR vh (TR A P TS SR A7 A0 SR 14 22 S | B35 38 AN B 428 M — )
BT LU R S AU A A G 452

- 219 -



(kR f#ETFR) 2023 F% 5

(1] A v A e 5 5 AN ] 2 2 (AR ) 9 2 29 i S AR 3, i A S A SR UL DA A 1 52 40
BB AR PRIEHERE T o0 A B0 [ PR B 1 2 T B AR 24 T i Bt i i B
PUPRGE A5 Z TAMEUEA S T AhERE ", A& W ShERE i) et L 8 &
Y BE 2 A B AR A R B Y e ok 7E B SCHHE Y Philip Morris v. Uruguay 58
PAK Eli Lilly v. Canada ZEf, CATBUR ] [ BR2H A AEBUNH R ATk b2 L 2w Ak
it )7 SRS HOE DL R Z R W B S 5 SR B 5 P BRI R BT AR 4R
il LLAM) 25 2 figp R IR R A ] PR AR 2R RR™ AR 5 FR ) 2 A R AT T DL

BEE W W 2 A A I PR B0 A S ) 1 P A IR S i e . S e A i
ittt 2 8 FE A £ D AR A Dl A DR O 1 A i RE ) O DAY R SR TR Y i
JE PR TE S J5 AT RE AR B R AU P R B8 A i, 1 — 2D R AR 2
il BE A D3, AL VR - R E 2 " B3R A A T UL, o T = gl R T SRR, B HKER
FAT BT AMERE” R S R AU A R B 5 48 AL OC BRSP4k, DA K B4 AR
PR AR SRR NP 2 3 BT AT DL Rk R HR S RN B R 5 0T, B
VEREZ R EI AT, N, AR FE BORE R R RS R R H A 2 18] 2 55
KA IRIE RS S ARG S A 2R R TE A AR B B SRS . X
HRE 1 A% b S Bl i B R A B2 0k USRI 0 i A B fadr B, — 2520 i RN
7 Y2 R Bl P A 12 B

WeAh S (T PR ot A S o v O b E LS. CICSID Arbitration Rules ) 3t — 21
B . (1) “BRBEZ A ALY S Bl AL A e R E P UL, AT B T A B R
TE LRI (2) “VEEZ R BRRNAER TR (3) “REZ R ZT
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(55) %% 2017 @«?;??f%rﬁ(@ﬁ/‘E\{*%k IS}J’nﬁJ%Jcﬂn_‘)nJJ)) (Arbitration Rules of the Arbitration Institute of the Stockholm Cham-
ber of Commerce) B4 4 4%,

(56) See ICSID Arbitration Rules, ICSID/15/Rev. 3, July 2022, Article 67 (2).
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(57) See Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability, 14 January
2010, para. 285; See also EDF ( Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009,
para. 215; See also Peter Muchlinski, “Caveat Investor” ? The Relevance of the Conduct of the Investor under Fair and
Equitable Treatment, 55 International and Comparative Law Quarterly 527, 556—558 (2006).
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[58) See Vannessa Ventures Ltd. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB ( AF) 04/6, Award, 16 January
2013, para. 227.

(59) See Rumeli Telekom A. S. and Telsim Mobil Telekomunikasyon Hizmetleri A. S. v. Republic of Kazakhstan, ICSID Case
No. ARB/05/16, Award, 29 July 2008, para. 619; See also Krederi Ltd. v. Ukraine, ICSID Case No. ARB/14/17, A-
ward, 2 July 2018, para. 449.

[60) See Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID Case No. ARB( AF)/98/3, A-
ward, 26 June 2003, para. 131; See also Waste Management, Inc. v. United Mexican States ( “Number 2”) , ICSID
Case No. ARB (AF)/00/3, Award, 30 April 2004, para. 98.

(61) See Alexander Orakhelashvili, The Interpretation of Acts and Rules in Public International Law , Oxford University Press,
2008, pp. 496-510.

(62) See Reinhard Hans Unglaube v. Republic of Costa Rica, ICSID Case No. ARB/09/20, Award, 16 May 2012,
para. 277; See also Mr. Franck Charles Arif v. Republic of Moldova, ICSID Case No. ARB/11/23, Award, 8 April
2013, paras. 442, 453.
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(64) See Glamis Gold, Ltd. v. The United States of America, UNCITRAL, Award, 8 June 2009, para. 181; See also S. D.
Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award, 13 November 2000, paras. 221, 255.

[65) See Valeri Belokon v. Kyrgyz Republic, UNCITRAL, Award, 24 October 2014, paras. 232, 243.
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Intellectual Property Protection Disputes under International
Investment Agreements; Challenges to Fair

and Equitable Treatment and Their Solutions

[ Abstract] With the emergence of the trend towards the return of states, the interna-
tional investment law regime is undergoing systemic adjustments and reordering. Host states be-
come more active in strengthening their claims and defending their right to regulate in fields of
public interest, imposing increasing restrictions on intellectual property ( IP)-based invest-
ments. Three disputes over the protection of intellectual property rights (IPRs) under interna-
tional investment agreements (ITAs) , namely Philip Morris v. Uruguay, Philip Morris Asia v.
Australia and Eli Lilly v. Canada, indicate that IIAs and investor-state dispute settlement ( IS-
DS) mechanism constitute an appropriate forum for litigating TP disputes at the international
level. Since the clause of fair and equitable treatment ( FET) is vague and controversial and has
the potential to reach further into the traditional domaine réservé ofjthe host state or to implement
IP treaties outside the multilateral trading regime, it is. effen invoked by IP owners against the
public policies of a host state, leading to an imbhaiahce between the pratection of interests of in-
vestors and the regulatory right of the hest'state and resulting ina ‘departure from the original
legislative intent of FET. The applieation of FET in IP dispuies, has its distinct features, partic-
ularly the extra-territorial applicatien of laws in diffexéxt fields. In view of this situation, the ar-
bitral tribunal should consider'the exclusivity, publicity, and territoriality of IPRs, scrutinize
and determine the appropriateness of the host state”’ s act, and solve the dilemma of concurrent
protection of ITAs and IP treaties. Unfortunately, the arbitral tribunal has failed to properly re-
spond to the foregoing focal points when applying FET in IP disputes, thus either allowing FET
to be abused as a tool to compress the public policy space of the host state or making it difficult
to ensure that the host state exercises the right to regulate in a proper manner. In this regard,
this paper provides the following advice regarding the overall system design. With respect to re-
vising the treaty clauses, it is necessary to clarify the meaning of the elements of FET while re-
serving the right to interpret FET for contracting parties and to define the conditions for the exer-
cise of the host state’ s right to regulate. With respect to optimizing ISDS practice, it is essen-
tial to give full play to the advantages of amicus curiae from the conflict-law perspective and rea-
sonably allocate the burden of proof among disputing parties. In this way, we could make better
use of the elasticity of FET to take into consideration both the protection of IP-based investments
and the host state’ s right to regulate, guide the arbitral tribunal to rationalize the application of
FET in cross-regime matters, and ultimately achieve a rebalancing between the interests of in-

vestors and public interest of the host state.
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