BiernG

AL =7~ B RRASCIIN - g SR s 5 A0 5
F %

NERE: EAIFRER MFRANEZI NGB R ERBE TR, o TIIE F T 6
HEASHL I A i P AR 3t AL (BOAR B8 AN ARG 01 37, 2 B AT b — AN E R A, s A
Fa B AR Z- 0 IRA LB T BAT S FAE A R AR RALE F T R G0 —H Rk 3R
A ML A R Ao AR AU AE 3T A ANTAE R, A 20 3 T ek Al B EALE ST AL I it
ATH R R, BRI MEF T oA R R B e AR, a4 B TIAFSm i,
R TAL  J& HHNE A RGEE I AN 255 T KA KK o3 42248 R oAz
BT AL ARG | 585 AN AN R R T B RIS AE, 55 A FHAR & 3 ) B A
B IAE R o RARAR AL B IAE S AR A AE A A IZ AR B 2 — R R RA A
HLEE F 5 BT Ay A2 W2 AR A5, BRA RSF R D SR B8 S B3R 5E SUSAR B AL,

KEIRALHAR ChaGPT  LAKFEIZHE S3EHA AR A

g P EHMZBE KRG FR T BEE R RS 3T

— [ 4

BLEs4 S IR 2y BT A 2, FAREL, 2022 42 9 H |, — 2R T b 76 36 [ 2 B v
GitHub SFHERR AR ARVRIA , BRSO R R A4 T BIMSCA FH TR s X b A2 A T IR AR A5
FTIT & E SR RN (1) 2023 4 1 AF12 A, 535 K Ak e s 36
TEBEACF Stability AT, FRBEA AL AT A5 1 R v &2 i 1 it 1200 J5 0y B R FH A
YNGR A A AR AR RRA (20 2023 4F 6 H A1 9 A MERBEURLE 55 8 3 Be AR 4k 32
FEARYRIA , FR OpenAl AR ZBAUM FHVE U125 ChatGPT 77 5 ARJERAL (3 2023 4E 6 J,

[ 1) See Matthew Butterick v. GitHub, Inc., et al., Nov. 3, 2022, No.22-cv-06823.

(2] See Getty Images (US), Inc. v. Stability Al, Inc., Feb.3, 2023, No.23-cv-00135.

(3] See Tremblay, Awad v. OpenAl, Jun. 28, 2023, No. 3:23-¢v-03223; Authors Guild, et al. v. OpenAl Inc., Sep. 19,
2023, No. 1:23-cv—-08292.
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T A R AT TR 58 ) — L R EIRAURIA & AFESCR A AL
MESCALBY T IR FrRi g e (4

Pl Z B LA 22 R WA Gy, 2 DR D A it 7 N T RE A BLA Kdls W 5 P A A
NGB, BT — AN TR BB BOR AL O LA B VIR0 R E LA 7 ) . 2K
PRI HHOCR N TR ISR . AH L HABEE | AF i B30 2 S ) iy Jo e e R
HATLSRHREZINGME, B0, B & 7E Tremblay, Awad v. OpenAl & H 45 H “ 545
— B R F AR SR A SR i SN 2, IR O AR S it 1 v B B KR S R Y e
#1”, ChatGPT () #EALE AR KA EE 4525 T AEBCa (0 H Fe Bl B, GPT-1 Byl 2R
et 1 7000 FRABES 1 GPT-3 YIZREHE b iy 1345 i 35 J788,05) FEScikrh Kk
VEREAE A T HLER 7 2] B S B A T R AT At i B2 ) A i, L e Y s e 26 R
PREEAE TP AV i R O Bl 4 | R S O FIAR 2. OB UL, 2 i F AL 2 > AR
At S AR, 025 5 | R R R) st , BV AR AU RSN LA Rl B A0 A AR

BLas27 >0 B AR A R A R > i S EL B L A A R, [ AMR £ 2 35 ] - %
B A« BORPES BT H]” & By 2] 7 SEHEE M IR ARG TELAR 5% ] P A1 Al 1Y)
TEIEH) N 2 5ok L 27 T v B b B B 48 S — 30 3L
070 5L 2T B VAR S SCA B 32 8 LA AR S vk B 91 5 o B (8 )
TR 2019 - PR—HUF T I URLEE 25 ( Directive on Copyrightin“the Digital Single Mar-
ket , FRR“ CRRALFRS) ") 45 3 .4 Ffos 10 ) S0 A BT 5 28 UON ARG LA B T o) 32 4 22
BLaS > B R ), AR s 5L . — 2, o A IR L e 5 I AT R U & A AR
VIR Z P9, R e 2 e B AT e 5 Ar Y 36242 TR (Jenny Quang) AR BAE
anVE R EAE FH TR 27 ST ARAA Y iR AT R, BT LS AN TG B A5 G 20 01D

SR H AR i

(4] B 2023 4E 6 A 13 HIBETT S8 AT KB ZAE PR 1Y) . [F4E 8 H |, B ik ORI, N
T LR,

(5) See Tremblay, Awad v. OpenAl, Jun.28, 2023, No.3:23-cv—-03223, paras. 27, 31. OpenAl {%H B # GPT-3
IZE T i BAEECE, < 35 J7 7 2 55 AR OpenAl 23 A7 FUAH D BERHRERE ok 1

(6] See Matthew Sag, The New Legal Landscape for Text Mining and Machine Learning, 66 Journal of the Copyright Soctety
of the USA 291, 314-319 (2019); Mark A. Lemley & Bryan Casey, Fair Learning, 99 Texas Law Review 743, 760
(2020).

(7) ZUWRIUR: (AT REA SRR I EERGE Z ), (oM ) 2020 4£55 3 11, 55 656-663 T bRF (AT
BEMH ARG T i B A T2, (R BP5) 2021 445 6 1,5 182-184 JiL,

(8) HEALHBGEEMEA A b I SLE B =F . — 2R E S BT (fair use) , — R YA M« & 2
HF” (fair dealing) , = EPE R FAERGIIL" (exception) , = H A MR Z AL, (HULAFFE 25 (JLH LR R TG
PEITID) o 2 WARBREE  CEAERCEEARBIEHEA]) | U= A AL 2013 4R 17, 265 195-199 T, ¥ THRE¥ME
A B T A SRl PR TR, S S 2 8, AR SOt R 4 R 1 S =2 S ik il 8K

(9) B2 SOREA HIHAR RHLEE % {3 2023 SERRIEZ R AE— (8 S SO s S5 B AR SCR BRI 48 5 A
THREAL” . See Answer Given by Mr Breton on Behalf of the European Commission, Parliamentary Question-E—
000479/2023 (ASW). 48R WG 2EFH IR SCARBARIZIE S HLE5 2 2 ATF . See Mark A. Lemley & Bryan Casey,
Fair Learning, 99 Texas Law Review 743, 751-754 (2020). ZARSCIAK , SCAR B8 2L 24 iR D AR Z —,
EAH FEAR IR T A SCECFIE ST 259 0 0E F % S5 U SCA B #2230, AL 2 0 S BLRGL H 1 B R 22 B A2 O
DRI AL g 27 2T RSORSCRIL IO T L2 25 A ELAS Rl B SO RS 2 4 ) RS LI

(10)  See Authors Guild v. Google Inc., 804 F.3d 202, 202-231 (2015).

(11) See Jenny Quang, Does Training Al Violate Copyright Law? , 36 Berkeley Technology Law Journal 1407, 1422 (2021).
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TR R AR A A G B A B S D AT 0 B REE - = Ak A E
A BT LA BT A 22 A ARAR RS AR #0452 ( Martin Senftleben ) TN, %8 T SUAR B2
Ja s Z2 RS il B AL LA R S 1 PR B PR Al T S A (= o, I 2019 4F
CRAR 2 ) Z A BAAZ IR BISNE B AT & =R IE” A4 U2

UnAar X AL 27 T B RSCRCRRIU A R o v e 9y — 1 B B8RS, AL > Bl
RO = 3 N TR BER BRI Al & i [l g SO ) RS R AL i &
AP SR 4, BT 2023 4 7 H A AR A GO T e 5 A B AT Ik ) L 26 7 455U
PERLE VIR0« AR B A AL A B AR o A, 36— B 0 AL 7 3 ) Rt
FOE A EAAKLIN] i A< B, e 22 An AT X AL 27 > AV Hh RS IRT ), AR SC A 22K
BB A ST ) BT 7 5 B FH ) J5E BE 7 22 3 Ak BRATL 27 > (4 RRASL ] AT 2
TEA PR Z A b A7 (WP B 5 i B D7 587 — JT VIS Bir Ay B ML &= ) 1A 75 2
I RSCE M R AR B ML 7 ) 23 [ A RRUSCER PR 5 ZEN L[] 24 X 6 [, AL
> REASURU) A 2 AP | AR B3 o i 2 B SE R R R B 5 . A st b B BAR G A
il £ g el FTER BRI UL B | A BRI 4 J0 5B S fifk R 21 HiT AL AR 5 > RO I7) RS
BRI TEIR, [BIBy s, FAT AT SR (4 ) 4 2 e il o By e, SN ML 23 A 24 41
A, SRR RIS A A JE . A SCIE A A2

Tl AR FL A R A A s A H 2 5 R R

TEDT S b HEORE N e S A AR 22 0 SCHE A 5 [l B i e 52 1) A & 34K
27 XA ST s g4, PR DR X SRR 5 AR SO s AL & 25 ] BAT A R ——3
PASE I R AR e DA BE R 34 170 fish B LS IR A O A AL B AU R

(—) W B SR RS SR L 20 B =

20 tHALfE 2 THRNUREIR RS, 7 (58 AT 00 5 199 o WL AT, B0 1
A T EEAL IR I 2247, Z S5 A ShIE B, X 7E 28 AL TR AR AR I N 2 4 i
I A2 ) B8 RRUAS R METE 1996 4F ( HE AV R AV EH LA S5 29) ( World Intellectual Property
Organization Copyright Treaty ,WCT , FFR“ (RRANZRLY ™ ) HRAE 21 TS — 4 i [a] it

TESAHI I AL 52 ) FeAili$2 52 (basic proposal ) H, 5 7 Z5 06 S it &2 il a) &, B4k
RV, 55 7 ZR5 1 AE T iz W S TRIASC R Ny > A 4G L% Bl Rl B VR an B AN R K
RGBSR m S 7 5 265 7 2555 2 3R USRS BERS 0 7 w1 D H A A0 e i 42 o, e
BB BETE R H 5 I AR BISL, RIBFES 7 25 i B BE UL SR I, 56 7 4556 2 oh S
SRR S B AR B S A2 BT =B i o /i) 0, A4 28 32 sk S AR Sz
fife R LA 50 0 24 A5 BT B A S AT D [ IS A« =25 A8 i kg 25 Ay i g
ST s e AR B4

(12) See Martin Senftleben, Compliance of National TDM Rules with International Copyright Law: An Overrated Nonissue? ,
53 International Review of Intellectual Property and Competition Law 1477, 1479-1483 (2022).
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SR, IFAE A TH IR =AU ZH 21 ( World Intellectual Property Organization, WIPO) A,
S EHERA AT SRR S50 7 8 R TR M B MBCE TE . PEEARGIA , « DUEAR i BEAS 2.
ANWRRNA A A ek e 52 ), B0 S 3 AR a5 2 78 0 1 R P i R R S o SR T
(P ARNE AR JE A 20 ( Berne Convention for the Protection of Literary and Artistic
Works , TFR“ CIAZRIE A LYY ") 55 9 4555 1 308 L By EHi4T 0,7 IR RE L, B AR oA
i S AR T HEAERY S IR B B S |, AR 2R AR F R 491 41
AR Ak R 52 A A 1 FROBR S TR0 375 B 34 MR e P 2 ) 2 SRS il 2 o, (130
TVFZ 5 B RN SRR G850 7 SR MR | (R SR 20) B SOA R4 1 258 4
FHLE “ BRI BN i LACF I AP — D BT B b M (AR JE A 20) 55 9 2%
551 RE X ERERIAITAR

R HLAS 7 T R v B i A2 B 22 R A ELR I B S R A, BT LA g 2 6 B i
BRI GE LS FH THLER T o HR 1996 4F-CRUAL SR 24 ) A AC 2380 T Ik s &2 4 i it
RS R HLAS 7 ] BRI R A AT AT R P s (B, FE MR AT,

Ho— HrHOR A h & s A R R BB T AR U & BRI EE . BiASs o, R
EASGEAR B BT RO R e BN A el 25 18] AT PIRP 505 - — Sl SRS A ARG il AT 224
A AT I 20, (HIE Ho & BRAG T, QR R 2850 7 2380 — R BR A AL &
ARGE R RSB BORE 77 3CHRER GBI 247 3 B 0P 22 400 45 1 %o 2
MR AEER 7 R RO B . (24 b W e S BRI Ra B (R B AU G A
BGEFIZ N, AR5 P25 TR B AR AR S i A s T8l

o B BORTIT R IR i 52 AR Je ik 2 S B IAT o PHEE R
S F R I S AR T (AR JE 20055 9 2856 1 3 X B HIAT 7 Se it B2 X
O3 T RS T S AR i B2 A RS RROROE E SC AR S, Ho s R AN BT A R4
rity 52 A REUAS i TR S Y SRIAT o AR RSURGE T SC A i S A A AR R AR A T8 X
ERIRIARE I — R SRR AL A AT AT S BB . BOIRE, < A RIS
AJE— AR T E R AT FE RIS | e — T W] X ARk Z HlAaik E Hhl r e
— EHLIRATINSL i S FE R A £ HERTE 155 WA, AT Tl S BEAE DR A RRAR 7 14

(=) BFMEA R F AL ZE B+

F 3 N3F (player piano) J—Ff ] LA A Sh{E 22 9 2R 4%, F S 22 19584 th Bl
B EEAVFLAL, ARG DT e e S B0 A Sh S m M SUE IR T
19 T Ja 2, —ERELE R 20 2240, Frig 4 A% R LR B2 AU 75 n] LU 55 35 2R
Ll A 7

), B HAOOCIEE WS R . FERPE . FAREA S NIRWE /Y,

(13) =EREZE L5120 WIPO, Records of the Diplomatic Conference on Certain Copyright and Neighboring Rights
Questions: Geneva 1996 (Vol.2), WIPO Publication No. 348 (E), 1999, pp. 669, 670, 672,

(14) Abraham Drassinower, What’s Wrong with Copying ? , Harvard University Press, 2015, p. 2.

(15) See Claudy Op den Kamp & Dan Hunter, A History of Intellectual Property: In 50 Objects, Cambridge University Press,
2019, p. 153.
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i HERL &R e 32 B DU B ALAS A AR AL (100 1886 4FR(H/RJE A 20) Mg , T ALK
PR 2R P2 B 3 B S I BRI S X AR AR i A B A0 . T 1896 4R Y LA R
o b B AR RAN ZERAE A 2 A8 1 R 2V m] ) 6 B 65 045 A SN E N RO & 2R 2
B RN RS RO R A AR AR B Y TR DR TSN [ S
FAERPRBEER 07 AR U S BEAE 92 [E 1908 4 White-Smith v. Apollo 2 H . BRI
H e VR e P R A AN S RS 3 SC AR i i TR B AT TAS 2 BEHIR S e 12 B AR 3
MR HLAS A — 837 5 B X T 5 AR MR 10T, X LE At oA AL R AT AT 2 30 5 )
et J2 IS L A Ll Vi BT 8 A\ TE g AR g i AR A R ] 132, (18

i A A BTG, [ PR A% 2 S 4% A TR AT AH R A A Tl SR i 1 it 1 52
il i, B IA S RIA AT A S HLAMSE ). 1908 4F AR 2 WU (IR ZR B A o) AR B 2l 5 13
A 1 OIRE AR A A B X A i 280 2P0 T DB B e i R B P
LABA 0 S E 1909 B R ) (Copyright Law) K LA Y& A BRI i 5
AEAE AR IE 57, HUACE i B0 A RO ) 58 L B8R 1910 4R 48 B A R )
( Urheberrechtsgesetz ) , FLAE & SAE S IVES A LA MR HIAL, 2O (HAREEN I, 1E
HRIAHUBEE T A B[R], 2B A E & SR A LR il R 2 Vel e E R B &
VI ALK L SRR S il B ATUARCES B v, D)6 S 3 A ks SASHf FH 28 A T T ] St X
Tl BRIV, A SR R RS R RN LR =

Ho B BRI S A DA (KL A8 PSSR AL A+ AR B AL
AT AR R filE 7 M IR R R, R e ORI . X — R A R DR A
T ATZEHr R B RN A Be b A SSHR I D32 (B [ S BEf S0 & 1 1 3d & A28
HIRMFE &7 5 R AL 43 DA 1 B White-Smith v. Apollo Z& HY M) ; feZ T A\
SR I 1 ot A R 2 LR A T A 21 AT UL A AHLAS A WL, AN 7R 2 il
FORT BT 5 8 AR AR B BILBR 1 5 ZE A TR B o2 < AILE ]+ NZRAE ] 5, AR S A AT
B ARVE G B HLAE i, X — X2 M Bl o7 > B RO IR) R0 A S 43k 1 2 2R e )
R

(16) MLERFEATRARIAI NG K ki , see James Grimmelmann, Copyright for Literate Robots, 101 lowa Law Review 657,
657-681 (2016) ., HKAFRFFZ—DFI5h, FARA WAy AU (AR HETHREALE 3, BT LA R AT B B2 Y
VAR Z REALR . AT e e B ], KR FARF R R 48 32 AR Y . See Williams Elecs. v. Artic
Int’1, 685 F.2d 870, 876-877 (1982). #AFHiH ARRALEE A BUIf (40555 22 07 W LA, AR BT B A= A 22
RS NEE YRR RS BRSO SRR R 2 A R S =2 A SRR T LR X /N
BRI 578 8 P A R BB R A RN Z DN o AR i 7 A R ot M Ao P (R SO s ) AU vl S — A1l 4
S BRI L A8 4T (B 7R RMURS 2 2 S R M AR AU 2 33k ) AR IRAL LR AL

(17) See Stephen P. Ladas, The International Protection of Literary and Artist Property ( Volume 1), The Macmillan Company,
1938, p.413.

(18) White Smith Music Publ’ g Co. v. Apollo Co., 209 U.S. 1, 12, 13, 18 (1908).

(19) See Peter Burger, The Berne Convention: Its History and Its Key Role in the Future, 3 Journal of Law and Technology
1, 24-25 (1988).

(20) See Claudy Op den Kamp & Dan Hunter, A History of Intellectual Property: In 50 Objects, Cambridge University Press,
2019, pp. 158-159.

(21) James Grimmelmann, Copyright for Literate Robots, 101 lowa Law Review 657, 668, 670 (2016).
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FEZ B EOR Py BRSO A B2 N R 4 PR A 55 S R . VR 22 305 B L e 52
BT A o AR Bl i B RN S I TR V] . X —BCRIBR RN TP Mg . —
ST RN A Sl 5E 5 i R V- 3 VR AT — 7 i ] R B SR RSN R 28 5
B, 55— 7 TR RERA P& F ShAN SR Ry Ak ST o8 X OB T i, — 2 A sl 3E R L |
i A5 PR /NBR i R R 2P AEATURRCE U S R Z T, K A AR R i i
B — SO N AR 2 T AV AT ER, 2B T 1 OR B AR IR P /N R BRI T
22 ARICTT Ty 3a el ey, TORIEHA R AU R R 5L Tk EVRn] , [RIREE
B T RSO £35S, — 7 T B RSN M AT A 18 M 4, 5 — 7 T 2SRRI,
ARIT AR Z B 54 5 & U HEFH A ANk i 2 AR

Ho= DB EOR By BCILIN 1) 155 I % 18 FE A A R A 4 [ PRse 4 2R, 7E 1896 4F
A2 b AR RN ZOR BB 2 A8 1R 28V nl o i 89 45 045 B Sh 3R 7E N B b
PRE R PEEMCRRT I R RO B T 5 55 5 SR RN SR 0 S5 oK Bl 1 1
ZAb A — B G SF AR 2 R A WU IR 1k e A AIEAE IR RUE R A A
TR ERUZIE AR S E TE 4 22 AR, 2RI PR oe S plae = 2T i
RO 5 1 — T B A . QSR 3 48 Y 2 SE R e A2 S AT A7 AL Pl as
57 2] FEAE G5 I R SEHRF RN, 4 = fifi A2 il N TENBE DT A R b L2 S A% 78 = 1
M FE S, B A A D U1 2R Bl D BRAE A 5 123)

= BLER S AR Y T O e L SRR

Silmet 6 B SRS L% S B MU )R, G0fe] X B AR IR EE A 1R i
FHIEAT RS R P B il B el . Higieces I RRBUHUIN A BRA 22 AR THE Rk s gk 2 S T4
PRAE T E AP FAIRAR T 20T, HAE i 22 07 A7 7E ) R, (A — 2 ) AR AL

(—) B ATALE 5 3T AL 6 % H0,5, . A 2248 A

I RiT 22 500 o5, 25 A FF - B8 P ) 38 R i e AL 28 25 > 4 RO R] A8, A DG U P 2 22 A
IR =ANZHEEH, B— EHRZ M, A P HREIR S LA nl 24 2 /R M 50 i, {2
PRI E AR R R, A ZR ARG AT, T 25 i (e AL 2 20 68 T B ol R AEL 47 A s A
R | 1T 45 RS i AR S B O DL 1) R B ) B8 T AR 2 I, A RS
A S SR B BRI 22 5 B, U0 N TR R K S A, AR rh /N g T S AT TR, 32
Sy AR 3555 7% 0 PR M 4 B FH =2 28 0 A HE | 250 [ 10 T BBt Bl P L o

[22) See Stephen P. Ladas, The International Protection of Literary and Artist Property ( Volume 1) , The Macmillan Company,
1938, p.413.

(23] Pamela Samuelson, Generative Al Meets Copyright: Ongoing Lawsuits Could Affect Everyone Who Uses Generative Al,
381 Science 158, 159 (2023).

(24) See Amanda Levendowski, How Copyright Law Can Fix Artificial Intelligence’ s Implicit Bias Problem, 93 Washington
Law Review 579, 589 (2018).

[25) See Wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the Betamax Case and Its Pre-
decessors, 82 Columbia Law Review 1600, 1600—1657 (1982).
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SRR, 55 = AR IR H , HLASF 2T XA b il A B4t A e &
PR A, BISCO R, = R HE H R PR A B« A 2 ) 7 SR A R R O R
LA > FERRAGE A LA FRAE

FEFAS B BB 2019 4R MU 2 ) 55 3 4 4500 BIBE TR L B B ik B 1)
() SCAR B AZ IR MU 1, b gk B 5 SCAREEAZ 8 461 21 Fe A AR “ SRR
FARTE A SCAR AT AR RALERF 2T AZ BN R 5 N TATREARSC, AL, 38 [k
B 7E A A4S 2R 31 28 ik R 4 iR ) — T VL A5 B Rk o0 B M 55 HL A e dte i | DRI I o
BRAE R, G2 P DA A6 S FT ML 27 2T WA A 2y B S i, 200 kA, H 7R 2009
SEQEARAGEY (EAEMED: ) 45 47-7 45(2018 4E R M4 30-4(ii) 45) M T H4r S92 1 3¢
AEE AR Hh RS TRk B f9daE T EAERDL B 0, BAS RV RCR NS BER
PR, B A B R A ZUZRR < HASEHLAS 4 ) FOSCA BR 2 i i K s () 7R 3R, HL
fs o) oh O S TS E T CEERGE) 5 24 2 FT9I28 0+ Rl & BRAE S IE . 55 24 &
JE— KRBT TEHEAIK, — S AR« =2 RE " 2 58— B« 78 T 4G
LR, 3 — 07 TH SRR AR AR HoA A B RS TR 200 ik AT O E " . BRI, Pl
i 2 JOTE o R A B A5 3 R & B . X i, 2 @ IR E s ek
DAL > XV S A RT3 o — I & J A R 28

X T AL > RGN 22 B WG, FRATTASN B 38 [ SR Aol A2 P — 194 T B
N9 BESETERMURCE I SO R AR A 2 i B T ESE R A BT . DU & 41 L A
BB RS G R 5], B BOAS KT AR di i P =800 P < SUBCRUR S 16 =2 A0 14 1l il
FH LB 1H A A7 0 AR TG B 22 PN B A BVRL 1 rp B AT 5 OSURURI S L =22 7Y
M RALE A BRI 1 C AT,

WIS (fringe)
A

&ML (infringe)

______
e

Ae ™~ Ce
TFHE A BT

~~~~~~

1 fERERNEREEEES

A FEBCHIE B Z 50 , A ISARAN, TCARANTAT: (nonliability ) o U A b (8 FH 21 AR
TR L RIFERM AT, R A A A D A i B0 G CIRPR AR PERE T ) o B FERURIE il 2
W B U GE I RARL, AR IARA ST (HL 285 BT I HTRE Il G2 BR 54T (exempt from liabil-

(26) See Pamela Samuelson, Legally Speaking Text and Data Mining of In-Copyright Works: Is It Legal? , 64 Communications
of the ACM 20, 20-21 (2021).

(27) Tatsuhiro Ueno, The Flexible Copyright Exception for “Non-Enjoyment” Purposes - Recent Amendment in Japan and lts
Implication, 70 GRUR International 145, 149 (2021).

(28) ZULaKEN (N TR REME A& BRAIH NI SO ey | (CBRERIEFEPFEIE ) 2019 445 3 1,55 132 50, 7 53 (A TH
RERS ARG & BRI ] BE A IR 5 1 %) , (R BB T1) 2021 4E56 5 391,56 101 3T,
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ity) o CERURIE R 2Z P, ¥ BUARAN , B AR AR A AT (Liability ) ; ST 5 =2, £l FH AR b o 3
AT (PR B ) AR, H AT 28O0 S HLas 2= S e Y A B B B 4720,
B2 MLasF B EA TR A 178 C 177 LL R A EES 8, 55—, 25T
A BLES 7 > B BBUNAVE Bl 2 9, i T A S A e H o A #E 2 X & B
HUE R, 55 R BT S ARRBARE B 2 AL % BRRe A e I & B A7 X
SEE PR A B E [,

(=) AR AE R AT B R LS 5 3T 2 T AR FTEEZ A7

HISCEL AR, WA ] 6 A 25 24 ) FERBHEZE 56 7 45 ¢ T W I B 52 il e 1 ol & 2
i B PRI, HAB R . QSR AT AT S ARRAUAR 0 5, ANFEFEAR AL, IR A SR AT b2
PHE A, A H AL T — sl BIACR PR ] Ui A=A R0 A AL
Wi, 120 R FIA SR BURABHAN UL, B, JER R A Z I 5 — W R TR
T TET ) G E i 5 56—, I 4% ELAB AT M 32 WA & A B il 5 55—, IO 4% 488 A 2 X T X 1)
AT ) A BRAE T 5 56 0O, B 45 N 7R A5 1 R B0 A T3 B0 TR, B AR
BB BRBE RAT M0 S 2 AACR T 17 RE [, e 55 =2 & B H o, FREZ=E
WERZRBHAE VL, 40 FIEHIRAETTISE 2 5| R g | 72 e i AAE S B2 & A AE i
EHISAR AT R, A EAE D IE R R T 2R A S AT R B T e S B R AL 5
27,060 B2 AT RS IEARBCZFAT Mu B M 2 e TS 38 T, RlREHs, HL
e ) B BRAS A AE — AT B BIALER 27 2R S HEA T BRI [ 2

X —F AR R B AR I R R, AN R L AR b s A A OB
B VRS RN LA DRG0 5 2 (G R I B At B R (5 R M i b 5 A — A i 5 B
R — AN S, (RIPRIE ) 5 48 Z5emal B ps o A2 “ H T UM R ok IR AT 7
BRIV R 2 S A R AR ol X B AR T IR R S R ) RO . (RTRR i) 26 59
2R 1 FCZ RS R B AT AR T S (BE— % S0) I, A R AE R R A X
il FTbR , RUORAEE A B (D RT$E 02 Bibn iR vE ol 2 A B R A5 1%, 7
Blgs g > St T e i 80, 04N, b Bk sA BT 4 H AR CGEVERGEL ) 56 30-4 452 (W &
SCAREIEAZIE ) W5 <5 30-4 SR HIAE N — D EEAUE A ARSI T B, 5
CTRIRRE S ERYEER B AR RAE S 30-4 SR N EEAGE B AL E B R RE | 1
SEAE R EVERUBI SN R RE 22— 7 330 3% BB 3220 8 ) B8 26 SCAR B 12 98, 2 38
N AEAEAFE B AN | B AR PR e ACRIVE 0 A AT, (H AR IR T AR AR [ 2 Y ) 4]
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Copyright Rules for Machine Learning: Historical Implications

and Contemporary Solution

[ Abstract] Copyright disputes over machine learning ( ML) have existed before, but
now they become increasingly fierce. The reason why copyright disputes frequently arise in ML
is that works are high-quality data resources that have algorithm-training value in the era of arti-
ficial intelligence ( Al) , and the use of works by ML, including but not limited to copying and
assembling, may lead to copyright infringement. How to make a choice of the copyright rules of
ML to promote innovation in the fields of literature, art and Al is a pressing issue at present.
The contemporary choice of ML copyright rules has the function of awakening to the past and
participating in the future. Currently, most scholars advocate applying the fair use rule to solve
ML copyright problems, but copyright disputes over the player piano and temporary copying in
the copyright history remind us that fair use is not the only choice to resolve ML copyright dis-
putes and there are two issues worth further reflecting on.-Kitstly, are all ML behaviors within
the scope of copyright and therefore require fair use as/a defense? Secondly, can all ML behav-
iors that have entered the scope of copyright égimply With the “three-step test” and therefore be
judged as fair use and exempted from iniringeinent liability? Theanswer is no. We should real-
ize that fair use is effective in soine cases of ML copyright\disputes but not in others. In addition
to fair use, solutions suck as nofidse (not using wairks as works) and tort liability (the opposite
of which is the license for‘use) should also be considered. There are many types and applica-
tions of ML, involving face recognifinn), painting, writing and many other scenarios. Different
MLs have different ways of ysing ,works and different impacts on the interests of copyright hold-
ers. Therefore, it is inappropriate to generalize ML as fair use and gradient copyright rules
should be designed for ML on the basis of categorical discussions of ML. Specifically, based on
whether there is an expressive content output, ML is divided into “non-expressive” and “expres-
sive” types. The former doesn’t use works as works (nonuse), and therefore is not within the
scope of copyright and thus does not incur tort liability. The latter uses works as works, thus fall-
ing into the scope of copyright and presumed as prima facie infringement ; those aimed at learning
public expression should be exempted from liability through the fair use rule, but an “opt-out”
mechanism should be established ; those aimed at imitating individual authors should be liable
for unauthorized use of works; and those aimed at non-profit scientific research should be judged
as research-oriented fair use and exempted from liability. China should consider “the use of
works as works” as one of the conditions for establishing copyright infringement, provide for the
use of works by non-individually expressive ML as a fair use case with a proviso, and at the

same time provide for the obligation to disclose copyright information about training data in ML.
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