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PASN 35 VR R i) B Al SR AT A0 45 1B A A A B AL AT 3 1l it ) 00 A R PR 45

I, B 2 AU SEA | 2 A AR o o) it — WOCSRIAT TR T 445 7 R T A 52 6
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(2] BRRBURE  CRPRTRGE) , B AU 2021 4R35 227 BT,

(3) ZWXIBOLRE  GREHl e M AL ST T et 2011 4FAi, 56 139 5T,

(4) ZUWEIT . (B3 & B M RMAUGRIIT) , (IR R4 (A SRR ) ) 2021 4R55 3 39,56 46 1T,

(5) ZWATYRAF R HIAEE PR BRI ), (RO 5 5255 ) 2021 4R55 7 30, 565 22 3L,

(6] See Mihaly Ficsor, Guide to the Copyright and Related Rights Treaties Administered by WIPO and Glossary of Copyright
and Related Rights Terms, WIPO, 2004, p. 307.

(7] See Christophe Geiger & Oleksandr Bulayenko, Creating Statutory Remuneration Rights in Copyright Law; What Policy
Options under the International Legal Framework?, in Henning G. Ruse-Khan & Axel Metzger eds., Intellectual Property
Ordering beyond Borders, Cambridge University Press, 2022, p. 416.
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(20] See Thomas Riis, Remuneration Rights in EU Copyright Law, 51 IIC- International Review of Intellectual Property and
Competition Law 446, 448 (2020).
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(22] See Europe Economics, Remuneration of Authors and Performers for the Use of their Works and the Fixations of their Per-
formances (3 December 2015) , p. 24, https://data. europa. eu/doi/10. 2759/834167 , HTi/ilA]A (] [ 2023-08-211
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Pure Remuneration Right in Copyright Law

- Institutional Logic and Normative Structure

[ Abstract| In 2020, a remuneration right for the secondary use of a phonorecord, which
is based on Article 15 of WPPT, was introduced into the Chinese Copyright Law. This raises
the question of why the Copyright Law needs a remuneration right, especially when the Civil
Code stipulates that copyright and neighboring rights are exclusive rights in China. At the inter-
national level, remuneration right for the secondary use of a phonorecord, together with resale
right, public lending right, and residual remuneration right for audio-visual recordings, falls in-
to the category of pure remuneration rights ( or remuneration rights per se). As a special design
in copyright law, pure remuneration right is just a claim for compensation, which does not re-
strict others from the unauthorized exploration of copyrighted works. It is directly stipulated by
law and does not rely on the existence of an exclusive right, regardless of whether it is outside
the scope of the exclusive right or the exclusive right has heen transferred or exhausted. Be-
sides, pure remuneration right is also very differentdvom statutory licenses based on exclusive
rights in terms of normative structure. Pure remuneraiion right, especially that in Germany, has
its roots in the tradition of the author’ gight. \Generally speaking), jthe institutional logic of pure
remuneration right is quite diffeérent frotn that of exclusive: rights and their limitations in copy-
right law. The aim is to-correct’the imbalance of inierests in the industrial value chain under the
framework of exclusive rights by directly re-alipeating the benefits arising from the exploration of
copyrighted works. At the same tifns “the introduction of a pure remuneration right will not
change the existing exploratjon\ order of copyrighted works, which is confirmed by exclusive
rights and their limitations. Therefore, pure remuneration right should only be deemed as a sup-
plement to the market mechanism outside the framework of exclusive rights and their limitations
in copyright law. However, opposing opinions are so strong that each interest group would ex-
press the concern that such a reallocation of benefits would have negative impacts on the whole
market. Therefore, this field is full of controversy. To ensure the effective operation of the
norms of pure remuneration right, it is necessary to clarify that pure remuneration right cannot
be waived or transferred in principle and to improve the collective management system, so that a
centralized exercise mechanism for pure remuneration right can be established. As for the calcu-
lation of reasonable remuneration, it should be based on the market value arising from the explo-
ration of copyrighted works while at the same time taking into full consideration the degree of
contribution of the right holder. Besides, a well-functioning and professional dispute-resolution

mechanism should also be established.

(TS . B )
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