BieRG

B AR UR VR T L B ROR A 09 52 B2 5 LN 5 3

K & AR

MNBFREILEEA G L F ARAG R KFARBY R FILRRA 094
BARAAAARTE, BB — DAL MM T ILE R AW R B FAEX HILEA
HEAREYR, BFRDERTEGBEEHHEREH AT, BT L EMk BEFD
P ABERE R EARBIRERF XL G B F N ERER, L ILEFHR KA H,
RBAEZLFETMHLT HTRRFABBEHEBREETFN T ARFET L HEARF AR
N A9 fE BARHLR] BB AR A R Uk AL KR 3R ) b R T 3h A AL, 5L
FTARME RO ANANE B AT ENZTHAELER, SHFEN @7 E 56K RNEL
WH AN, AT R AFRTHIEILERRANGZEIFFIR R E S Y KT
®ICE Y R &S AT, A LR F EAENEG L F 0 R E Bt St e hm B e
FaEIR 2 09 R F by 55 AR

KA BTN LERRAG)RAA T RRFARN  KER

KEAR, GEHABHFR HRFEFESIT,

(RIEM) S 1084 25 255 1086 & WIHA T B WS R AW AR WU F L4575 T 43k
Fr B A LA SR R S5 [ R A B AS ], 5 0] 8 A v S0 o A R T R AR 2 i o
S AT S A CRIBARE DR ) 44 S 1) T oA BUAE N S I 5 37 oy b 5 A AR N
F55 1 HEAR SN | I EAR B E ACBE B USHT BB 5 5 X R AR AR 25 AR AT LAICH 3.
AT 577 I R AE B IS R A TP 78 0 A B oK BUAE AR 25, AE BB 2 i S T “ I
AT ARBAENJEI " 048 S, SR, 52 3 b 1 B WS R AT SR A AE X LB R 25
B AT SAE S () LB A RE B IS i A VR SR AN BB R BE A R AT

(1) FRESLEH B RBAENT TR /RS BN R, LIOLERURA 24 ( Convention on the Rights of the Child) %
OB RS L JE 2+ N LUR MR, PR, 62460 v TR T 0 78 5 22 74 ) ) R
CRIMAEN 5 JLE” g N iR 5 A — SO AR RS, 5 S B KR 4 JR 24 343 H LA B I A DG AT v
BT E B R AR, SCr AR LE” 5 ARIMEEN” Z 18,
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B BALARAT N G FARPE IR O R B 2 1A S 5 EAT 2 5GTE (2 ) ST RN R
AR NES IS VRIA RET BESCBRAE Y LB A fo KM 4, FOARASAE T RE 5 %2 38 ik ok JL 38 1 97 A
SRR, I 7RI, 3 BUA 4 S U) L #5720 WS AR A S¢ w1k R S (RGL )
CARIAE NP2 ) 45 TR VA R R AFTE 221 . 2020 A58 8 1Y e v N IR B O¢ T3
CHPAR N IR G 0 ] R vk L ) 0 00 55 e 0 4 i R (— ) ) [ ™ U B0 K 2 0 ) 05 i
(—))7 IX T 0 E R IR T2 BRI G R TSR 3 SR B AR IR e L B AR A5 A 2 3
AIRISCHLRE 15 1993 4F( 56 T A Rk e o R B A 58 Ak L1 e PSR DAY 4+ BAR L)
(EREL, TAR“1993 4FCREILY 7 ) A HE I AT W1 S8 R . AH 5C R4 M Bl S (4 BAR o
FIRINAERRARE b i J5 T AR DU A TR A AR A %00 Y S35 2R it AR
Rt AR 5 5835 | DL ] 1m0 S B SR I PR B AF S At 2 WL iy it 28 8 e SO
AR AR X JLEE SR ROR i JEUU) ™ B e A7 R 7 R AR T (4 B AT AF 5 5tk
B EXT T RS R T B LB g (R I A R IR A ASSORE S 3R E B FIIA S
JZ VAR A TR, W 32 ML g w3k P 25 AR A TR, Ak o ik £ 1 3 [ B 9
AR BAFE N BUS VRN T IR0 ) 58 35 1

—  EIRVRIR 4R R LB £ 00 S8 B SRR

P e ey N B TE B 2022 41 10 H &R I 3 1) J\oR BUR 4 [ 6 e R = 1) T AR
) , R R F 20134019 165 J7 R348 2 2021 4R 190 J3 14, Kb B i 2 44 =
THEAL, AR EZAL T0% .03 255 B i R iA h R AR N BT R
T B RNR EEA ) L2 B P AR AR A AR AT RERE IR A5 A R P il 2t

()T HBEFNLAN LT TR EAET A

B ISRV A AR T2 B IR, ACHE Sk B 55 5 0y ¥ A i, R L
H PSP )R T A T H R —J7 040 B 1993 4EE L) AHLE , 2020 4 45 40
FHE G FIVEFRRE (—) ) IR ST ) EL R S SR B 0 B A8 B 57 50 R I A R AR T B
R M Ve ST iR RS s B Y . N T SWANV S A NS S oW = 8 (85951 Rt B 1 (1 2 G
SR I 78535 B LAY LSRR, (S WA SR8 S R A e (— ) ) TR R RIL L) 58
1084 45575 3 3 F2c O /A % i, I Y 8 Fi L LS B R A AR DGR E A e o R, &
BB USURIA T S LB R UL A 5 I AN T8 43 38 B E N 2 1 W B DL ™ A ik 1Y

(2) ZWE R BE A0 2023 4F i 8L A0 $5 %2 4] (—) ), http://dnxfy. jxfy. gov. en/article/detail/2024/02/id/
7808660. shtml; (CHAHEFAUAIEEZ T 247 BRI HKEEHEH 18 54) , https://bjlzy. bjcourt. gov. en/article/
detail/2023/05/id/7292602. shtml ; ( ¥yt X 3% S AN SIUES { KIEHE IS '\:_j"/?\> Y, https : //www. pacq. gov. en/
archives/120757. html; { # [ 2 P R ] (2023 4E )Y, https://www. court. gov. cn/zixun/xiangqing/
403572. html, L V7[RI [A] [ 2024-05-05]

(3) SV N RSRIE SR A RTEBE - (3800 T /AR LUK 4 [k e 5 30 0 ) AR B4t ) , 2022 4F 10 H 19 H,
A N B S A e i N R e vy ,https://www. court. gov. cn/xinshidai—xiangqing—376111. html, 5 5 37 A B[]
[2024-04-11],

(4) ZWETAHG B PSS L R A 45 O A B 538 ) |, (B 1832) 2022 4£56 6 1,26 131 3L,
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AR IAE N5 S Brag W BRURE DL AR A AT B 3] 2 R B J8 52 e b X R 0 AF N B Y 25 1l
SRAEFE 3 L5 ) BN, CHRS IR 50 B 2 v i R (— ) ) TR0 8 B3B3 OC R I X JL BE A B
TR a0 5 H ARG R AR PR ) T A A AR TR ) 4 ik X
ACHE 2SRy T ANT] R Z A5 R RN A Rt I 2 Yo e ok 2 e S ke 1 4 B0 52 i) A
AT REE AR, A 5 ZE K A AT N TR AR 44 8 Sl o AR Tk T Bt 3 | BROs - 19 4L
BE—J7 , SOC R BB AT M IR AR — Ty, P AR AR NS AN B AR
JERIBEZE I fi 3 AR AR SO BRI . A SE T, B S DL LE i KR 25 R N A 45 5 1 iE
— B EBY TE RN IR LR &R R e m A2 A AR R

() AR F B R LA 7 XOAFEAFRS

(REHLY) 55 1085 ARBHMMLE T AC Bk B U A AR UAF T IR St dH (a8, AC RS
U5 T PSR E PE SR 2 1 S BURUIRR , 7Ll 7 b B4 B A e PR 9 & A 0 & B
R 06D (HS IR BE S ) 1 R Bk (— ) ) X T L Po 9% 2% 1) U i Ak M a2, 5 1993 4F
CEILY AH AR SE BT N 28 2 TR G N ES 42 2%, RIAR 7080 2 P57 2% 10908 BBl 46 2o AR 0 2%
HE O YT A (B AR Ay IR AR AR W kS S B AT R, — T,
F AU At S PR K R RN SR A TG KT 0 B R B 57, R e S B v 1 P 5 9 HAOA A ok
%, M LA 2 R BUAE R HR 25 ) AT T ok —TVERNT 1382 NP B I PR AR 4
Ly BRI B |, AR AR N B4 57 9 2495 1620. 8 ot/ A Ha 7% 3% X [l LA%E A 500
21000 JG K F, FLFR AN 1000 T0/HF 4L 440 14, 5 HS7.9% 070 55 —J7 T, mIARSE
Berb 254 PE R P 0 R Fp it o b TRA  (USOR R E Sl R (—) ) S 1993 4E( L)
XFHEFE 2R B 25 A5 7 AR R TR IR R | B S 7R 2 0 4 5 IR A5, A AR ] LA — ki
AT EUE U B A BRI A R S EAKRIE T2 fem A RIEBE S50
TS ATETR P AR SRR 1 S ER AR AT S, HOC R BB PR N R TR A 2 8] 1) 217 4177 B
g5 N LUE BRI, — BOVE SR AT S il 21 080 (BLAE w9 S e v, AN [R) 32 g X 46 3%
AT BB E R FEA Se v, A Hh BTG e 1) 25 B 175 T T vk e B 42
PP — UM AT PESR B  COOMAE ) — e Z v, e AR AN 457 9% B B AN A5 & R LA A
t5 IRBEAN LR RS AT BT R . R Y N AR E R 5RE %% (F A
AT VRATHEHI R 28 ) AT R, FEOR AR T Lo AR T AR L ST IR (B — ' e Sk B A

(5) S0 REHH—h PR R (IS ISR EE 21 G oK AR RIS B 13) ,2021 4E 5 H 26 H 25 4.5 5T, [ifF
TR PN R EE BRI https ://www. hshfy. sh. en/shfy/web/xxnr. jsp? pa=aaWQIMjAyMjISMDYmeGg9MSZsb W RtP
WxtMTexz, B P I [ 2024-05-05 ] ; A6 5095 A AR HHR BISBFST Hhl - 2020-2022 4F B ISR FEVRIA H A
AR NI BRI it 2 = b — 2B A 57 L B PR ¢ R I EARE N EK) (2024 4F 1 F) 55 15 5L,

(6) ZULEFT % 00 €3 (RIEIIEE: - WSINREESR ) , o E k] ARAL 2020 4RRR, 55 410 BT,

(7) SWALEEHEDEZAR B ST 0 (2020-2022 45 B B0 Z RE VRIA 1 AG A& BUAE AR 8] B 98 40 4R 2 =
A A R ARBAE N F 38 5 R AR T 2o PSR SRy (2024 45 1 ) L35 1 0L,

(8) Z g N REBE RiE MBS0 TAE S/ 32 2 . A N R R ) IR vk ML 0 00 5% 2 20 4 7R 4 B A 5 5
FAY R BE H AT 2020 4R, 56 295 T 5 o A B 3k e B 2 0 10 20 — 2 2 4 « e v N R T B8 ER T L S 4 5% e
I FIVE R (—) B S IE ) NIRRT 2021 4FERR, 55 455-458 UL,

(9) ZBUWMFGE A A h AR BB (2020) # 16 R4 2835 S RIFH 45 7T 704 LT P 9 R EEFE (2020) B
02 R 295 5 RFFIJAT; INARA T PPN RIERE(2019) & 17 RZ 3559 5 REFFIJATE,
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BT ILERAMGEREZAR ARG AN % &

PRk H AT, DO AR F Y3 R AR N A A S . it , B AR 7 S PR 58 35 4H G HF
PRI 35 S 3 AR T O IR A A A T X B A &R

( =) 3R 2 A 4745 B P aE HUI A7 45 B o 2m 4K

(RIEHL) 25 1086 4 T ISR LR, (IS IR S i 2 v V2 e (— ) ) BRI
T HREROFIA N Z L POERE R E KR M B AR, LR P B A7 (8 PR R A B
PSR RN A . 53R —J7 70 B A BUAE N [R) ACBE 288 IR 41 NG FR ORI #2 1k
R IRCLEBR ALY ) M ) LE A P IEARBOR (565 9 45) HRE A SC B IR 1o %
AR R R AL, T LS B R R R R AR SN S 2 CHE, B
PRI — 5 T, BT AR AR B BT, 35k B AR B 0 ) e PR fif R R BUAT
IR B RGN, AR ER RGBS R gt U 11, 4% 19 SRR EAUE
R LA TG 43 0 05 28 1 1 R 45 28 WS A A A e A v B A R R AR IR
U MR R T AR BRI A BE S &, I 0 DR B 1 = s () R e AR G B, R
B A AT N ARAS AT B8 T AT e % AR PR R A2 23 W R BAE NG B RR e 35 . )
— 7T RN B VA S R R RO T IR R Y R | A2 R B AL
FVRE G R P PR R I, FHEAKT AF T2 B g 1 i BRSBTS IR AR i A 2
XAERRAEE L2 1 AHOCHU A Rk SC B A s DR, 7 Y i — 20 B A AR SR AR
AA T Srb B, e B S R A TR A e k4 ) L2 i KA G Pe Ak AR RS —F5 51

= EIEVRRr 4R L OROM £ 5 SE R IR

TE B ARVRVA FP g L2 H) 25 00 28008 BE A JEU U A 5 31, -t 1 2% %8 )L 1) 4 e BAR T
FARLI ) 3 AR B

(—) AR 69 AR A BIEE ST T 49 Bk E A

F ] RIS ORISR PR ) X T LB A 25 A AR B 1 s DU 2= 18 5 A (EL A
AR JLEE RN 45 JEU AR IR A SME ) AN B E PR — R A BE b S B0 T B AE
AN R TN L S SE R AR B b BOAE TR (120 ] ik R A B0 ) R M AC B R SR e i) JL 3
R A SR AEAG R | {ELE 22 117 A A e v AN T 458 A e 5 A e, 130 75 DU, ) 3 572 e v %o
“ERM AR BOFIWRE AEAR BRI 32 Tk B RS Bl B AL U Dy, B DL
I KM 4 A% o ) 25 TTLHEAS SO A B A 35 T RO EAS R B PR A PR e

(10) 2R JH 1 i AR BE (2023) B 16 R 1504 5 RIS

(1) ZWALRUE AL AR B ST 0 (2020-2022 4F B2 WS IR ZRE VR VA HH AR BUAT PR3P TR DT 58 i i 2 7
FEAT R I ORBE AR AR SR AR A AUR ) (2024 4F 1 ) 55 1 0L,

(12) See Laurence D. Houlgate, Philosophy, Law and the Family: A New Introduction to the Philosophy of Law, Springer In-
ternational Publishing AG, 2017, p. 129.

(13] See Steven N. Peskind, Determining the Undeterminable: The Best Interest of the Child Standard as an Imperfect but
Necessary Guidepost to Determine Child Custody, 25 Northern Illinois University Law Review 449, 482 (2005).

(14) See Stephen Parker, The Best Interest of the Child: Principles and Problems, in Philip Alston ed., The Best Interest of
The Child: Reconciling Culture and Human Rights, Clarendon Press, 1994, pp.26-27.
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JEELSE 7 R WS R R A L M) i R S AR T D A P 17 7 S s X LR 55 1 A
“H PR (primary consideration) A% 0B L, B TE ACBE B WS R A TP O [R) R 25 & A o
GEMS LA 5 PO PL St o WK N FE A RE L ACRE“ S H L /Y RARMME, U9 J1sR 9L
5 A Z R YR £ A (ELAE A TR ) 4 ) M LA GK i DI R, JE AR B A S 1 rh i i &2
HMERIREE (B AN TAREOH ) Je A ERSCZ (BN Ze s ASE I REAE ) AR AR, (160 10h 23
TR LA £ BT 2B IR AL, JE— PSRRI R <  EG IR ik
— 2 R N A2 TR 52 R L BE A 45 10 22 T8 IR 2R < 7 SR 2 T 4 2% B L i MR R S
HHE A2 BOC IR A5 R R 7ERR Y J2 A0 DR PR R LB 2 5 RN 33K 5 WL L 45 2 i A
M TAE NG Wi LB RAE A S sk iU AL AN 38 | I T e LB AR 52 Al 17
A AN [ PRS2 ] A AU L A3 7 B 20T PR 2R 9 LU B, 2 RV L o i R 4 1 255 DA
DL ER S IR S50 R 4 S i A RN A R R, I 78 3 PR AR U fin =2 - B
PRMRE A SHASER” o JEH T RIS S | AR B A4 L 5 fe M) 4 JEA i (ELAC) ] ek
TEAN[F) 2200 AR AN I8 A 8 B BLHEA T S ASTTAR 5 18 St L ZE AN ) i B B 3
S EBEAENE B B R LE AR R I RE N IB 28, I T L E AL
PR LRSI R L 45 UE B F77 (being given due, weighty, JUHAEACRE B IFURIA XK
WL AP O RPN, 32 e o7 25 0 W B0 Lo« 5 LA 8 R RE g A TS R A
SRR LB WA F AT H AR E AR,

(=) BT in BARF R PILERA A 5 69 ) B4R

PRAP LB AR A LA U SHEEDI U PR 2SR S 8 51, B2 0 BAR S B R 45 48 =
YER . LA Z 3 ey LB d R A f "W — TURE S A A R M v R D) b 2 —
TiAT R O80T AE B U IR B8 0 b e ROR] 4 S , e 1] U 80 5 B G w2 i
(—) VBASL T IUANZ 1 B2 R 08 AN 19 ) %2 12 Bt B A 136 ) — St ], DL R A
BHN AR BREIR AN PR 2 14 R 2 B P AL R AR 12 BRI R G R TR 3
PASAR BEAN A U f) 2 255 1 DR 2R BIVAC RE S 45 JB AT A6 AN A A% G M o 550 Ho Al
FEEN JER A TEIR R AR SR 55 JE 1 O 7 T A s DR Al B P9 3 2k A 7 g
1 G LR R ] A JCHAL T A S AHLAC R eSSBS B I [R) A 1 HAHAC
BEaAMHACBEEE R ITA B 5 B BRI ACRF L BOIRIL JE A E R+ L ATh R UEF &
R | BRI T EAE N A, X T e E , — 7 e —E R B T ILE AR AR
BEUSSRAF R B R AR RS SEBRTR R HA AR R FEN R T UFEIE, 07
T, B AT ¢ T LR ACREY R AT . E(EAS T R A2 1A W) A RO E R X
R LA I SO N A AR e, B2 LR £ A RS o AR A o T
TE HARPIR R R FI  X THi € PeIr 2 SR SR AR HEAT X Bk

(15)  Z WA (A B W) , F 55 ENARAE 1999 4FRR, 5 116 5T,

(16) S0V (CREI (IR BE SR ) ) MR EE B IR 3E) , (RIUKRF 2R (T2 AR ) ) 2023 AR5 3
56 170-171 71,

(17) See Committee on the Rights of the Child, General Comment No. 14, CRC/C/GC/14, 2013, paras. 80-88.

(18) S ULBET T . (I AT oA AR 00 PN e 1) RS O ) | (R BRVA AR TTIR) 2023 AR5 1 1,56 146 T,
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CLEARN ALY AL T L EE S R 4 N LB AR 2 51 23 59 0Lt o) 3 4 b L 3 e R
Al E LRI By SR e HOG R LB p IRORE ORAPORI 22 4 | L2 1 5 3
il f@FRA 2 B EREE A V) Hm T 45 40 29 18 N 380006 1 B AIRbR o, 2 i AE AN
[Fi] ] G b DX 4% 1 %) ST S vl ik S etk — 2D Ak 7 52

AN Ta] [ GE A X1 ST v B VA S B B AR [R] AR B T i M, Al DA
P iE IR E S A S0 A, i R JLERCR R AP E e [ CO YW L E
WS PR S T LB R R 25 S0 O s R AR LB A 65 5 ACBE R 25 A A ph g I
TELE A 45 2 1 AYIEAE 22 ARIGIEE(KBEL) (Family Law Act) ZHE , 1 K AL
RERGUS (B s ) BITRIR b 2 BE 24 4RSS 2 v L B9 A it R AE A e T L IR S5 A
RHEM LA ) JUHAEAN S LB W 3 A 2 A1 G 1 [0 R 1 A 31 2% G 455 ) L 25 B
T B IR 7 o RAE N R LB R 0 A 1 SRz R PR BT )L 2 iy s i) | L2 Y
RIS MR S B LB 2 B 05 BT 1) 1 S R | L A AC BE R T SR B BE T DA
T RE AR (24 A | S [ G — WS R AT B Uk 22 ) ( Uniform Marriage and Divorce Law )
WA T ACRE S S BT 5 WA A 2] 2y v BT L B e ROR 45 19 2% 1 DR 32 LR AR ACBERY
B LRI L S5 ACRE SRR AR R R KM 557 8 3 i RO R WK
A LX) 3 715 B0 LA B2 48 T 1A B (Rl R 55 0 25 TR TR E AC R B IS B G D) L= )
i NP IR YR A R B A B 1 R B8 AR DL A s R oy 1 43 LB R 45
07 5 R BRI A ek A R L B A P AR A A IR 2 i 5€ (high-conflict ) 1260
A, (PR RVE M) 25 1666 25t MLAE 1 R AR ¥ Ye 2 ™ 453, JFE PRI i Bt A rh
L B AR AR B AR P2 B B 55 A AR B 9 N B FF AR N e e vl 25
WALFEE A 6 Y S 2R RORERE 5 YIRS #h S Ak % B 8% 35 1 SR & R LA
K EHYBEI Y KRR 257 B RHTES 1666 7% B, ™ BT B F 2 Fl 45 AR T A i
B0 R a4 R B EE S TR I | = WA AT SRR 3R I AME R
A TR PR EE BRI ZUAS AL AR B Lo TN o) — T AC BRI AS AT A HE 42 iR AT A e 5 128
TEEEBE E T AR NTERWLZ Y 52 PR SR AR & e 3K, WHLE T =20 R J4E
NH 2 A BEAT Ay, AT A B WS 28 R0 2 A AT 2 ELEEAR SR A I HE R AR

MBS R ISR B MR AR N B FR G R TSR 9 SR AL S 0t b L

(19) See Committee on the Rights of the Child, General Comment No. 14, CRC/C/GC/14, 2013, paras. 52-79.

[20) See Allan Roth, The Tender Years Presumption in Child Custody Disputes, 15 Journal of Family Law 423, 429
(1976).

(21) See Peter De Cruz, Family Law, Sex and Society; A Comparative Study of Family Law, Routledge, 2010, p. 54.

(22) See Michael Freeman, The Rights of the Child in England, 13 Columbia Human Rights Law Review 601, 674 (1981).

(23) LR 1996 AR HRBETL) 5 11 2%, 2 LU RN HE s v e ) 6 F) 4338 TR Hh RAE: 2008 4R, 55 235-236 T,

(24) See Article 1 “Welfare of the Child” (3) of Part I “Introductory” of Children Act 1989.

[25) See Linda D. Elrod & Milfred D. Dale, Paradigm Shifts and Pendulum Swings in Child Custody; The Interests of Chil-
dren in Balance, 42 Family Law Quarterly 381, 393 (2008).

(26] See Linda D. Elrod & Milfred D. Dale, Paradigm Shifts and Pendulum Swings in Child Custody: The Interests of Chil-
dren in Balance, 42 Family Law Quarterly 381, 407, 418 (2008).

(27) ZUL[E]MRRIR - M FCAR (PR GEL) , EREmFIE, IR Ak 2022 4R AW, 575 461 1T,

(28) ZUL[FEHFRR - M PUAT 2 . (PR RBEEE) , FAERFIE, N ARAL 2022 4ERR, 26 462 BT,
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2 KM 6, B SL 2 )R IRER AR R | AR DY 3R R G 7 fe SRR = ) L 28 2%
WLFTR JLERIL AR R LB 0 B S 9P i L2 K FoR IR AE I 2% s
AL X B i SR OO LB R A5, AN 5 A A BE AMEACEE (AnF B BT ILE ) L s Al gk
(hnSeEMUE ) S5 T PACTR] 1 A 0 IS RRIBR S, 5 e R 1o At S S A4 HEBR AL U , #5412
BRER T4 JB2E Lo BE Bk Z e EIRORL B A BT L R T IR R 2R A FH
DTN —J5 SCRESSAE AR T L5 2 A AR A5 W B R M) i 1 A7 o BLE
O R AR E, WP IR e S UM A A LB P AT 2 A 2
7 BOFERN b A THE SR AR N AR R SR SR K i L - R SR 2 14 2 F 40
ASEFR B N ] AR LB SR ROULRE 0 SRV R B N S TR 2 B 2 AP hm ofie . LAt
R fe R R EE RS L B fie KA it U B0 £ 8 S S 4 B R o

= DA LB S R 2 DA% 0 58 5 1 0 R P o A U

JLZE W 2 A i L2 2 A H b 5 300 5 A ASURI 0 i B AL, 7 B SR I v 2 35 i ok
JLEESR MR BRSO LB AP A s S B, W R 2R R A SR O 4 T V% S i
T LA NS, 76 J B ARG AR G AT FRE & e 5 58 3%

(—) B RN E & ey iRALE )

A fe A T AR A ) S B LB R 25k < B SR A A A A B A A
BEFVA 5 AT (0 G 285 8], U e B 1 BB 000 5 i i AR OC m) VR i B U0 B IS 8 1k AL B 7
WRZR" TR N ZFE N S48 S0, RS, W IBIE B IBURIA WAL F LR
RO LA T R JE TF 2Z A7, WA SR P B Fee A ) A AT 74 DD A 7 0 AR
HOAIPEE LU A TS T BREE R PEFe 2 AR B BARRLE . 61, #b 585 14
PR AR AN 25 55 A 32 A 15 S A8 oo i A A0 S 2 B0, DA I BA R PR B R B AR 7
AUEE B IR B O AR R R R MM (E LR . FEORIR ) LBR 25 7F 2 WS VR IR 77 I A rh A5 5]
SE A [T, 0 R 8 AL EE L [ AL BT 56 28 14 40 B k| ©290 S 47 i 0 R e WL 72 ok
JF I FNE TS

DA A R TR BRI AZ s, D 5 8 E AL B A [] i B B i sl 8284k, ¥ L2
RBER SR BE AT B2 9 TEBS IS VRIA W L TE BRI C R TR 2 SR S5 Bk
T R B A B LB L R R o I 5 R R 4 R A S B L B LY
YA R, RN R, BRI G B LEACH 2 il 2 2R BE LEA R B A S &
U, I3 2ok P IR 25 R S IR X, R D Vs SR A TR B Ly T A PRI MERY L BE 1 Rk 2
DAL, BOMEILFERURIAZ) A B 31 AR T ) L8 3 UL LAY PR R80T T2 5 9 L 7
BB IE AR, X LE R B PPAL M ST T X LB B WA PEAS , ILE N E L2
Pl FHEEA R 257 (basic interests) , B [ FRAERRA: 16 Frab /@5 AR 25 , G LEEAR 48 =97

(29) ZUWEBHERE  CRIBIERCIEYE XILRREERTTE)  FEA T AR 2012 4R A, 55 39-48 TiL,
[30) See Committee on the Rights of the Child, General Comment No. 12, CRC/C/GC/12, 2009, paras. 20-21.
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PR E 2 FEOLAET IR A AN i 5 W RA Jesg G0 W R, JLZE B IR
A ) L2 fre AR i 9 B2, AR Hh Ay DAy L 28 e RO i 2 DR A T T B2 AL R T
JLEE A A A R AR AL T 35 AN R S D | NER B LE A BE A T A AP 5 B B A i
P 330 ACRE B S 1 vh L BE AP IR B S 0 B G L AR A A 2, 12 Bre /e
P AR AN 2 LB A T DL B E R B R B DR L A n T B R LAY T e L AR
HE R I RULEE A A PR TAT D7 308 G H s B 45 LI Y& e, K LR B L
WA H f A 4 95 AR R, SN LR 2 6 L BRI [ B2 B B Bl A

(=) BARHLN & o7 6 m A R e

| MBEEERFXEFFTIMZIILERXFBESITHIER

SR B SEIRRUE B SR , D i % i R LE A i3 RO A IR R 5 Be7E i 7 R
JRAF T EARTEIR O AR IS R 7512 YR S A T A0 A0 b Tt ) L 28 e KM 4 2
BPPHMRR 2 —  NAT H 5C T ACRE A B 8 b S ML AR AT D O ML RE , B R AR N A
WA WA —J7 AR . HRTE A To S AR A PR3P ) BURE B9 A0 B i HC A 1
PNAFFIREIFT A A TCAEAR AR A BUA RAT R A B AT (B A AR B R ) ML
JE B ] LB AN A 255 BIAT 0 s A TG AR R R A AR A T
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The Criterion and Improvement of Rules of the Best Interests of the Child

in the Trial of Divorce Cases

[ Abstract] Children have a special characteristic of immature physical and mental de-
velopment, so the full enjoyment of the right to guardianship is a necessary prerequisite and fun-
damental guarantee for achieving their best interests. The divorce of parents deconstructs the
natural family guardianship mode of children and has a profound impact on children’ s interests.
In recent years, the number of divorce cases in China has remained high, and it is urgent to ex-
plore ways to properly resolve important issues concerning children’ s right to guardianship,
such as direct custody, maintenance, and visitation rights, in divorce proceedings, in order to
maximize the protection of children’s interests in the event of parental divorce. It must be ac-
knowledged that China has made significant progress at the legislative level, establishing the
basic trial principle of “being in the best interest of minor children” for divorce cases. Howev-
er, there are some shortcomings in specific rules. The releyant judicial interpretations are still
lagging behind legislation and have not fully reflected the latest legislative progress, resulting in
difficulties in fully and effectively safeguarding’ihe interests of children involved in divorce pro-
ceedings in practice. We should, baseil'on the international stanidard of taking the best interests
of the child as “a primary consideratiar’” , reflect on thé problems existing in China’ s current
judicial practice and impgove th€ specific trial rules\for ¢hild guardianship matters in divorce ca-
ses by taking the reality)of'China as the starting)point, so as to ensure the comprehensive imple-
mentation of and consistent adherence \to’the principle of “being in the best interest of minor
children” in the trial. On the‘one-hand, at the level of basic principles, the principle of the
best interests of the child should be emphasized as the guiding principle in divorce trials, so as
to ensure that the basic trial concept of taking the interests of the child as “a primary considera-
tion” be implemented in all stages of divorce litigation. On this basis, a dynamic review should
be carried out with the principle of the best interests of the child as the core, taking into account
children’ s evolving abilities, and fully respecting their true wishes in all specific rules of divor-
ce proceedings. On the other hand, it is important to continue to refine and improve specific tri-
al rules for divorce litigation by establishing a comprehensive evaluation system for the best in-
terests of the child in determining direct custody matters, appropriately expanding the scope of
child maintenance and clarifying its payment methods, and improving the considerations for the
best interests of the child when it comes to matters related to visitation rights. While acknowled-
ging that visitation rights have dual attributes of rights and obligations, the specific reasons and
judicial requirements for suspending visitation should be further refined to protect the child’ s

interests.
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