EFRAHSR

BT 5 5 U v B DA R ) -5 b IR g

"R

MERE. RRAALL R AR ELER A LR G LR AR R S AN T
RHWEF, ERAEHAE LG T ie T Kig P RS RRBIEAJAKRE T H G5
f A2 2k g S LIRS, RARALFEAM T WX EF AR R ETHBR LS LR
ZFRBG AT EA R AR EE B R EZHAREH T 4 RRAE— 28] R
B AR A G HL R AL — 3 £ B F U Fe ] 91, o ELBEE 9] 8 A k89 0 B A BRIk A R A T
IR KA AT RS e e 8] ik R W S e P e IR AR A4 S A
H4 gy AT B EA & m R B A G2 r T Ak b TR AR AR WA PR BT AR A AN AR
FHAAESMEN, P E A RSO E P A L2 SR AR F EIRAE RE4 R
Bf LTl it B A Lk B E R R R SR T T S s AR

KR HEFHEH awRHWHE R FAHFIS ATLFR

R bR R F ik F RS,

BRI & AT E PR AL S B 2ilh AT — AN T2 BE R o 20 B Dl & e 1y
o NTERE SECAIR B XS RT3 ) FIECF 2 0% 1 U e 22 OQ HE L A% 8 57 5y FL N
o o7 o PR A FE AR5 25T R, B A n g b B S RGURA 22 4 S BT RS AL AT
At AR 73 BRI AR 18] ) 56 R — U 20 AT 55, LB 52 5 b v 8 Ak ad 22 i
AEHESRR M 1 R B, B AN TR 55 5 SRSl BRL AR AR B 5 L R 4 4
S5 RRIBCT I AR I e 75 2 A o A A B B A T A M AL DA LR
RO TR Z B B 45 o n] A, 85052 5 25 18] © & Jig Js A il 5 8 154 ) B R 1 e 22
“SLEGET s R 5 BT RS AL T AR, b AU RE TR AT A s (D)
MR TR EFT, ERAFHRERE A Z — w2 IR RETS A Hh 25558 14 i i 7]
A, HOR RS A THAERCT 5 50 ik T i 93— PRk T s, el A A AL o7y T, oA i 22
(4 H B Sy e A T IRARAS 45 2, B 0 2018 4R & 5 1E A5 35 ORI AR 2 R B )

(1) WK (REEVRTGR) , QEA0FIT) 2023 455 2 ], 4 62 3,
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( Comprehensive and Progressive Agreement for Trans-Pacific Partnership) 2018 4F{ 3 25 i)y
5E Y (United States-Mexico-Canada Agreement) V) J 2019 4FE( & H B F A HhiE) (U. S. -Ja-
pan Digital Trade Agreement) 55 , -5 N 272 45 277 AGHEZOR L g IR A VE S #4751 5
95 LARAIE N T BB & N GUOR BEE R X Se Bk O A CAD PR . 925 b | X Se
SE AP I S AP BRI B 32 BORF a8 ) 15 1) 140 SO0, R E T R B A A R )
PN , o 4n 20 E BUR IR B TR RYBOR 2 ], 2T IR AL A TR el A
B A R ZE T 1 B8 AR AP SEASBUR CRAP I 45 22 4 S5 B AR RE S Y B3R 2L A TR 14t 25
T, 5 5 AL 8 40 B L T 2017 AEFF R 19 FiL 15 557 BIMSGR H e X R AR A5
A KRBT T, H AR 8l — I 2 807 5 5 Th e, (H— B A 15 3 R OR ik
JiE L2 St [ =% R B R TR ik ] 5 R T v ] S AR 2 B o U R TR A 2 A R
5 T 1S3, BT BB R BT 5 b Wi h IR A5 s L v %) 3 S S R S )
R, [ o %o e ] A L5 A5 A R A 7% 1 IR A T B3R 4 T U7 8

— R R R A A AL UL A 42

P ke i, PRARAS 2 — 4 LA A ZERERB B 1) SO TE U B TSP
P A5 BN AR e B AR g AR T 5 B AR 9 5 1Y LR 4, T s bl
RS , AR R A A0 A7 3R A B O SRR A RS T LT A R 1
AR, DL AT B BRI R B . RO B & T I 2 A7 R e i i
TRACHS S B, HI Al AT AR L fii P b PR ORI L 14 P P o i ) 22
SERIBONE , AERTAVJR A L SRR FERA A S O SRR A 15 B, e — 2L R R o D 20
AR AL, (EK P2 AR BB AL & e 1 R A (DRI DR 1, I L7 WG A0 3 30 e AL
LR AR B SRR BRSO 03

He) AR A BE A A IR RS FISAE B (e Atk e R N T RN T H AR TR 14507
17, HE 2R 2 1 4% [ 2 5 Mt 2 A58 i QBT , 52 21 1 4% [l AU A A 22 1)
W VR G A T M R s A N Sk O TR B B DR A () i e e ] B R
PO R A 5 5 D IR R AT ML JE R | AR R R B 22 (4 ) Hh 52 5 P E R
FIAT — g B IEAS OR 57 A0, RIVES LR 5 CRS B A ARG R T S AR 26 AF
UNSRA R A T B M BOR BOR B NS, 515 e AN T RE M A 2 1] At 2
FAE IR IR IC R . — 7, 535 B A 5870 I 25 1R IR A RS 458k 1 D T A Y
A, EERN TR K Z B 5y, 55— Jr i, PR A A RO 4 i g T
REM Y B OCH B, WUR A PN o &, A HLA R R T J05

T A S8 A A E T 5, A PR IR R A0S S R e M B e & Bk 3L

(2) JMEER B HAS S GBI 5 g 22 S B SR A 1k U R ) B R A, R b I R R R RO
UNCTAD, What is at Stake for Developing Countries in Trade Negotiations on E-commerce? The Case of the Joint State-
ment Initiative, United Nations, 2021, p.42.

(3) ZWEBR: (BT RREHRIETURMEAR) , (52388 K2 (R4 ) 2023 4E55 4 41,45 141 T,
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R —LEE KO R , 1P 55 i 2R BE AL T A S S AU Bk
— e G R E 5 BN EN B R T R AR AE H A A 2 B K E T EOR A TR
VR RL BB L4 AR, 5 ) 45 I 0 it o DA S e 8 A0 A 50 52 o F) e, ] i 0
AR KL X HogE A7 e A 5

AT B i ML 8 A R T 5, DA D 2R ) 2855 SR Al R — [ A9 BB B AR AN B A7
B At E S, EEE LA TR H AR XT 2 2% . & e, BB AR B0 R 8 MR
RO B BEORAP IR TR (B | RS DR T4 UR 2 R 2 A 0 felt T sl A2 1, A
PRAP IR AL 5 A 583 DR P RSSO A AR 22 B, T DA s - ) AP D T
AL P B R A R TR AT RE 232 B B BE , YRR = T I R IR T L A SR
JEAT AR, HRU, BT 52 5 4 A S AT Y, 2 8 P it J2 05 52 2 P o R B 2 3
A8 I E R IR R BCHTS 5 S R A S T 37 1 A SOOI ) B 4% B 9 2 A, T 2R UK AT
AB 2 B [ M A AL JC12 % 75 — I G B 7 i 0EAT A T 1Y) M 8 ARG A, ] RE el Sk 1
eI 58 il 458 i A R U M A LA AR B3t 1 B A R ) IR AR A PR A0 il <7 2 3 vk
AR, BL =A™ BB T 9 Z BT n] AR 2 7 2 AT A A A o

TE H 52 55 D RO IR 26 3R D T, 3888 B RESEGE | A8 140 2907 H8 % L E SR IR
AR (RN ) VRN 1T J D B 5 Bl ] e SR A0 B 55 s S A iy 7 ot 1) 2 —
BT 5, Rl R ORAFIAE g W | FIRAS OB g D ) sl S [, AR SR AE A
H1 52 55 D5 PP O B L1 BORT 38R ) SRR DA R B A, sl 7 MR At b AT R 5
TEIAER, SO T N TR BRI P AL 60 A S L, DS (L7 B Bl o o 5 HiAt
R AT IR WP B e e S i 5 X3 B e R AR A 57 3, 26 25 1k TR AR A5 B8 sl R IO
SE BOFER b 5 IRAR S B9 IR AL R AR |5 i B AR LAk 2 SRR H AR AR 41
TEOL T BT A ML ] B L0 \EVE S T 2 b AU IR W P L E , oS 5 I 80A
BRI, NS 5 o o DA A AL i s A2 3 1 AR P 938 B, 2024 4F 2 H @it
FICAEI KB B 52 5 XU BUE A5 H %) ( Protocol to the Agreement Establishing the Affri-
can Continental Free Trade Area on Digital Trade) 778 | K ik E Z AL Gefik: , 25 1E AR 3t
(i) (Al 5% ] SRR A BRAR Tk iy AERDI A IR 46 B T A A Bk T
PRVF AT = A R R TR AT RAARIBCGIRA CRS 080k (46 24 5%) o (R MU A nT REVE 7 FR ]
RPN BF XN TR R IR TR AN R 19 R Z [ EHOR

WG 37 (R AR A A H B LA B2 N T RSP 65 B PR & i, 45 Tl U T TR B 7 2 T el

(4] See Neeraj Rajan Sabitha, Trade Rules on Source Code: Deepening the Digital Inequities by Locking up the Software
Fortress ( April 2017) , https://wtocentre. iift. ac. in/workingpaper/ Working% 20Paper% 2037. pdf, 5 it 15 [A] i} [A]
[2024-06-20],

[5]) See The White House, Blueprint for an Al Bill of Rights ( October 202) , https://www. whitehouse. gov/wp—content/
uploads/2022/10/Blueprint—for—an—Al-Bill-of—Rights. pdf, 5T i7[alf[H] [ 2024-06-02]

[6) See U.S.-Japan DTA (2019), art. 17; Japan-EU EPA (2018), art. 8. 73; Singapore-Australia DEA (2020) , art. 28;
EU-Singapore Digital Trade Principles (2023), art. 4. 3; UK-Singapore DEA (2022), art. 8. 61-K; DEPA (2020),
art. 8.2.3-4.

(7) See EU-Mexico Agreement: The Agreement in Principle (2020), art. 9; EU-Singapore Digital Trade Principles
(2023), art.4.3; EU-Republic of Korea Digital Trade Principles (2022), art. 4. 3.
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FHE LR S8 BOR A IR vh 5 VA AT REJC I 000 i B L AR A s A MR {51 ST O
A1, B if B 5N 199 R B e b L DA/ B3k A 7R L 2 WA 4% ] I PN ik RS
S AN P B AR — (R, B NIA R RE AR 52 5 U r 4 R 2% 38K
AR T REMS AT AN TR] B AN 2 A R e B T IR IR AR 28 322 4 5l S LK R Al B0
AR BISNAETT TR WA 22 5% LASE 5y 5 ], S [ 52 5 b s v A R AL U 52 ) v
AT RIBISME DLB = — 2k . A & A TR 2R 00 D #0 AU VR Y T 5 M A A A el
YRR B H B ) A ARG P S 5 RS [R] IRl B0 <7 AR S P g Hh B Y I A 20K, Hirpr— 4t
LB 5 M LA i R U R G R A [ 588 b 1 R AP A SLE 7 Bk P %
Sl RPN S el 0 A i R, T L A D, SRR TR 4 24 7
BRI A SR S0 _E AN BE EOR B FREAF ™ bl o A5 A TR B0E  BRAE S 20
LA B 7= i A B AT N SORERAT A AT 1 U R A

= U AL A

PEACH 25K B TERA DR A T 3 R 8 1 A i (B0 i sl Jah 1 3 I 8 £ 2 w) il FH
AIURACRS 32 BRI I 456 2007 A 23 LU LR [ IR REE UL S LA i i A B 4618,
SN NP0 b s N AW (N IR ER A R NI R S <y 177 Viek - S AR T 340
WAL R St B vh A — AL O

(=) R, F ik ¢ 7 34t Bl

“PEAHD” BRI SONT il 12 Bl 52 5 25 1) R AT i) 28 DG 322 T ik 52 2 B
TE BT 52 oy 2B B E SCZaR N RS (B 25 Z0E N 2Y) (Vienna Convention
on the Law of Treaties) % 31 (1)4f%, “GFRANAR K HIEZ L I I 3OS BEAANZ HEy Mo
BT B R B G R PR AT AR A A B B v 0 3 R SO AT
W ERE . ARRERTIE TS 0 B EURAGG HT SO 1 31 o A ST i P E S AR
T AR BEAGATHSEAILAT 2 H ARA R | D sl e i 1 32 s 38 i Ay v e A ) I )
gt WA RE R & SO REIER ) S AR 2R B A T LR e R R e, &
2 DR F RIB IR LT 6 B R e TR YERE , A0 7E i i
Hh B AR B A I fE

AR A AR AR AR RSV Y O 1 58 UK S AT 55 TG Y — 2 95
Ao BIRIFRIT DR LURRAN S i 30, DR G SR ISR 25 3 B A = S DR IR 408
PRSP R IR CRS 5 AR A Bk . IR AN [a] , — 26 ZR 2 Bt ) < Sk kAT T8
SCEEICR AR IMPRE Y 2B 19. 1 55,080 XX T A TR RR IS 5 A Y H 2, A e A A
TR T LA LG A BE R S A0, B DR AP a B R B0 o = AU 3 e i 33
25, A PR N T BE B HLA AN 2300 5 SR R AL T R i S ok LR IR R R e . A
o, BT B2 57 5 ip e A 0 A < DA AR SRR A Bk | e Al T R O VA TR 2 A5 T

(8) % SR N BRI i R[] R el AR A 5 R ISR U — ZR BB E 1922 3R .7 See USMCA (2018) , art. 19. 1.
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E AN YA v g [ R

IR T 5 D) ROUERACRS 25 3t T BEA T AN Tm]  AHAEAR RE S b E AR R 2544
XS AL TTTRAN T A BRI = YA ) — e 55, IR AL VE 22 B A L, i 4 15 F
B IR AR O 2R D5 ) WL Y GBI BENE | Ml 5 ) | Rk R SRS, LA R — ik
BIANFIZE A A T 00 JRAE I e mT AR A5 Hod P R0 R 6 e, (B R B S
Nl RN, A, S AR A B S T E AR (R — H AR 2B R T E )
( EU-Japan Economic Partnership Agreement ) i 11“ may” M A & iy 22U “ shall” —r) R 4 1A
LR AR 23, R AT — 5 AN EOR LB B U ) 55— J7 B PR IRAR IS D0 SR B R
PRS2 25 T J il 17— 28 F j R A E B VIR IR M AT 2 ) X S (e S E )
SRS T 20 1 L A A M SCAS AT AR R IX 1]

() AINBRRA LGB

IS ORGP R AT 5 5 2P BB N 2 B F H S TR ASE [ | H A IR B A
AR E G B T U T S Z SR 2 B R R AP R AR | BH 145 24 77 BURE
FIRFE R R QBB AR AL 4 5a rxd T, SLPs b, 25 b g i 4 e YA RS R 1 A [
FEIRECT T R RO BOR | EE ) TR 2P AR IR AR (D TR S
B, YA R P R O — A ik T GOMIUA e vh B 52 Z 0] & s sl Rl i, &
Jo i [ S S B8 T et 1 OB U5 ¥ 22— 12 RAS R s W AR SRR 87 52 2 B /R
A BAME R BRI L S S A I8, 32 B2 Py 54 10 [l 5 48 5 HAth 2 2% g vp
TR B AR S L FIEAR G G7 R 58T GBS EOR U2 Rt R et 5k
DA SRR S IR U sl B A5 4 | 3 i O S A1) SR ASCEL 2 U AU B OR3P
1717 25 8 v ) AN SR AR MR AR T HL 48 B g A0 2 DG L[] i 3 B A A R ket 23y ok
TEUNESAL S 2B Wi LA P45 L8 anide SR A R POA AL, S Tk, REBA i S S hd ik =
AR VA Bl i R

IR A A BRI =R RE ) (Agreement on Trade-Related Aspects of Intellectual
Property Rights , TRIPs) L& , THEAURE A 54 52 2 RSBCFN R Ml B 35 PR AP LT i o T A
TR A TF SR, FERA R 2 75 0 45 77 b B 25 1 ) R b A SE 2 294 TG . B,
(SEBMNPIE ) ILAE , AEATE W2 29— J7 4 i sl Rl ] D BT e I 4 o A PRAY
B R T R 4 24 55— J7 B9 N S B AR B R BR s B0 ] IR, 7 e R M e P i
“ S AN A XA RS P R M B o7 7 AR SR TR I U G H B R TR
A P B RIEAT B b Bl R IR A 5 B0 T AR SR O Rl B 2 O SRR MR
Ry ol S2e w2 N E i3

(9) M, (Aih G 38 B AT ARG R PME Y 58 29. 1 4558 3 FHLE , X T4 14 3 (RIS 4300, “ (s 3R 5
PRE ) 55 XIV 22 C I ATF A UM —38 53 IR BB

(10) EU-Japan EPA (2018), art.8.73. 1.

(1) SRIER : OREUTF LT Wh e A3 Bk T 58 1) B o [ Wy (R RTRITSE ) 2022 4R 6 1,45 62 T,

(12) See Julia Ya Qin, Forced Technology Transfer and the US-China Trade War; Implicationsfor International Economic
Law, 22 Journal of International Economic Law 743, 743-762 (2019).

(13) USMCA (2018), art. 19.16. 2, footnote 6.
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FLHE R S e IR ARG AR A P2 22 R 2R fh RAURHE A w48 th iy, Hom B e
PR EE S AR IHAFAE R A R T 095 55 U H, LAARAS BT R A BRI, ff P ik
N TIE MR ZEENAT RN . O VT2 @B A RO IRACAS Bl 5k 1 B 2% T RE 23k
oA ] 5 5% 5 4 X6 T B 25 5 2 ) R S JEARRS 0 L b ol B LA (R B
P, AT 36 ik e 1) 2 5 M HL TR AR {8, PR it BR R 83 1) 57 o P i 4 45
TR ZE 2477 Be g 38 R IR ARG EE 2 R 09 H O f 3z IR AU B B 2R 152

NG 2R T3 W AR B R B BORE X IRA GRS 4 3% iR — EAEAE O SRR AR sl L B ik
T AL T VR R T A A e PR R E B LA TR BB B R A B AR
Wz, DT A RS Sk 2 f R IR R TRAR T, DIkt S R IR ik B 3R 15 & R E i A
WA, SECH AR Z RIS, Sk, R AT RE S 5L AR R & ik SRR
IAF BAIRE T, WTHE 5 HAR Ak B R R AR 45 2R rh b TR . 5340, A
FRAG 25 BLF-AT B TR ik B 500 37 5 HAD SR Sy Ak PR B i s e 7, HE 2
A B DA A R X T — 26 [ T I8 5 i B AR B b 0 TR B, BRI T 0 SR A A A A R AR
AT U5 BRI, A 3R S b TR DR B A A B 18 AR AR ) 7R 0 A8 i — < X
TV AR AT & T B IR A A S AL CR AP 1 [R] Bt BT DL ARk B8 AT G B 58 St 1 36 2K
VLB IR RN ) TE G AR, B 2 S BEAS AR F SRR & 1 e

(E2)YHFHAKNEEXZF

BEC AR A 23 ) F A B o B, FRATIG ST T FEATI AR 78 1 g 3y, (16
ARt Ty s #E R IR 2B L, Ra b =2 o) 2R B8 B I B0 2 A N FH 1T 14 22 R i R
T AR 2T N TR AR B S S i AN 46 U7 B sy ) 1 48k e 7 1
FIEIE I J7 , SRS E SO AT S G T fe il gm A T B B i sionT g A =
AU E 0 e S, 2 G o e ] PR LA AR AT FH T 2 2 e 4 XU, 0B A % L
ITHAEAHR, RN, —2 F 5 5 Ui b IR AR 45500 5E 5 BOM o W8 ik R 3R
A ™= ity r At FH A A SR B B SR A 5%, DR L B 5 X B R 55 A ) e rh B R s A Bk
D7 et — R REAE b HA S FAOR 3 = B R I AR 19 SO — 1 iR i D[R]

Toie e N T2 Re i 2 H T it s sl R A A sl Bk i i, R i R iR E K
BRI S B B & I A A BB A A%, J5 5 3 AT LA o W K B4 sl s HoAth 2 )
ATz B R . TR Z IR SRk T LIHR A AR S th SR TR I 2
DLRARYE K SR N AR A 2R DR . S8 T I, N TR BB RN 5L T vk IR A 1 ke 3R AT
DIK 25 6] 118 2 L) 25 0K S5 = ARV e B s, WA N TR R S AR AR AR R B e, T

(14) S UUTEPRAE (B i 2 B R FIRE R 5T ) | (Lb A 9T) 2020 457 6 11,45 170 BT,

(15) See Cosmina Dorobantu, Florian Ostmann & Christina Hitrova, Source Code Disclosure: A Primer for Trade Negotiators ,
in Ingo Borcher & L Alan Winters eds., Addressing Impediments to Digital Trade, CEPR Press, 2021, p. 106.

(16) KA 2023 4 RRECFRAN I .« 5K A 53 ACNTEB T R4 AR R X M) OA TR E AR IR
TR Z IS I AR APAE . BRINZAA 89% M N LI (AAEARICA B K A 219% M iA4  HEIR I, AR T LI
D PR AR 55 BUAE |5 BRI S5 B2 5 (W =4 22 = (E AR SR — Ll X 3 AR AT TERE S " A 1 (&
BRECFE R — R A ARSI, F i 2 EeEARk) A [ 2023 4R, 26 2 1T,

(17) SR RIRMTT DGR JrE5 PR RERE)  (OMETTIE (AMEABE ) ) 2024 £E45 2 41,55 9 WL,
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TE A Zy e h g ATRACESAE (- 2530028 T IR 55 T RSB A w0 R 25, SEFr B BRI T 45
247 WOR S it vk el R AR 375 BH B AN IRl D B RE T . USSR A 25 0 5 T R 25 A 0L
SR TR 2 Y 5T B, {4 LU R TR B AR R e Ak ml U AR R A T A Y
TR HEL X EE XN B B 0 5 g rh A IR AAS sl S e S A 7 i A RN PEA , AR £R
FEARANAG BN GE S IF 0k DX b 2 a0 fa . Toie andal, N R DR 4 3R w504 WA AL
IR IR 285 A A e R R IR A wl AR 25, 10 10 25 1 BE 2 I 4458 24 19 W A 3R
H B S RACAS A T 25 0], DASEIR R A B SCIBON WA T IR R & 80197

53— 7 T, ARHRACHE 2 & i v 28 5 IR F ORI U Rk e B A 3 Bl R i 2 by
b A R 85 il FE S A A —Fh o 3, ER R SeAR N [ FON R, &R P B R EAK SR
MNP E & I AN EYNS RN & & SRS SR SR B IRV Ik &2 s N PO R E AW i)
L it Tn PR w1 25 BELAS & i b [ G2 A FH sk bk 258 FH B ke e i A2 1180 PRI G 7 S A URA RS
FA T R B AN, JE IR SR VR4S B BN T DL T 6 1 A9 2 LB 3R T AR U 2 Ak
B IEACRS NS . Teie el 75 2L B 002, A QTR AR/ G507 B R IO AR A [n] S 25 5
7%, —J7 1, PR A B AN B A Bk FTRACAS XS 38 1 B s T Al B AR A1) i
BREE W, LR ERERERZ — R E AR, T TC R BO BUE RS 1Y
HER R, L, AR L BT BB 5 R B2 5 U wh R i SRS Bk o i 22 o 1) B
FHAE S, TR BRI S, A 5SS P A 4 e i Lo e e s i ) 77 X &
KHEL U9 K[ N 8% ) iR B AU 5 A 2 55 ARSI R A B s R Bk K, AR
PRttt S4B 2 A AR KT S8 R ML rh 3 52 25 e = B e R R ],

(W) Hk M *

BVE RGEASROZAA B R S A 00 28 1E B AIEIE Al b AR VR i i 2
2N R R B RE I B A BB R R T IR A R B s AR B | N AR RN SRR 2
AT EIR IR = A R, Al LU, Bk R g it S AR R (Flm e
PR Z RIS ) [RIRE B 2L 1 HAE A L EN T AR R B EE, Hik, Bk RS A FI
FRVE ) O HGE B B AR R T S8 TPk, ik, RE 4 & &N D3 RN SR
il U HR E PRl 2R 7 5T AT B B EE AN DL AR i Bk B Oy T4 T R R AR
BZE | AUFE 1E AR B A % B b R AT A G E PRbrfE O i 2 TAE, 20,2019 45 A1
5k RAZN T Re B 1 SR MME A5 M8 N TR 68, Aimi 4 &5 A T8 e AR
ARG B 0T AR R AR DA 0 B [ 2024 AR R AR I 2 ERECHB ) Py
-6 A P 3R s A 10 R SEAREFIRLE , DA B R 45 B IR e A A 3 1
FELRNES , RIBTEE ORI ARl 52 il /E o N T BRIR BEAYAZ .0 PO S5

(18) See UNCTAD, What is at Stake for Developing Countries in Trade Negotiations on E-commerce? United Nations, 2021,
p.41.

[19) See Binit Agrawal & Neha Mishra, Addressing the Global Data Divide through Digital Trade Law, 14 Trade, Law and
Development 238, 256 (2022).

[20] OECD, Recommendation of the Council on Artificial Intelligence ( Adopted on; 22/05/2019; Amended on: 08/11/2023) ,
https : //legalinstruments. oecd. org/en/ instruments/ OECD-LEGAL-0449#mainText, fcifri/i[AlH} ] [ 2024-04-02] .

(21) ZWHEE (R TFRA—R A ARSI, B il Z2METARR) G [E 2024 4R, 56 15-16 T,
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52 5y O RE AN ISR 545 TR PA 2% A 8303k ) 3 19 85 g 253, e — R e 2R 7 14 2
VI TRVHIPAS SERFRR A URA | IORE TR ZE R AB BMIL R T 50 S50 i -1 [ PN 452 THT Y
QUHTFIACRIHERORIT e A, [RI 38 5 57 B bl aod T 0K 0 45 5012 1) 52 7 9 ) Edfs
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K5I RAEZ R G E 5 & 1 B0 2 % AT 2 T BOLEE 0 H [ P B
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52 5y 3 R B IR 2 BR ) 1 % e BT 2 i Sk DR SR IR) B 1 35 0, il 2 X B30k
() S ) R A7 Ml 5 4 B4 4 252 M A AR A 0 THT 52 W), I HC A IS 8 i 80 A 000 M A STk
AR 52, IR AR 0T R I XU BE AR - R A7 Ml b S A P 2 s 28 A R sl B v R JBH e 14
TR XU , ) 53 5 BORAE O W8 i TR BN, 7R (B P PEIK R G R M E ) ( Trans-
Pacific Partnership) A, A5 HH G UEHE 2% IH HOR 78 K BURE A Wl B0 A5 0 T 2R TR A
SR, 220 3 H A I BURAE SRS E ) R N B A FIUE T 7E— 2 B T LA, 6
BN 5 1) YA A RN B FoAR O, B 1 R BRI 28 w7 [ Br 52 55 AR S i A e
BURALYy L BURISVE 23200 L i BOR G - ARIE 51 5) BE 2 fARas . 555 1 RIUFR}
0N m) AT DUAEAS R o IS5 By D 22 i et A M 7 i A e e R BT DA D i 7 LB
ST XL ZE 2 2% I BUR ERT A RHEAT L 0 55 e B R Y U T SRR 45
A RE 2 1 i B AT s B I8 SR B S PR i SR A R 2003 4T 5 [ UM L[]
557 5y 2H AV G 135 95 BT 73R W 56 BB SRS B P PR AR AR 5 R Bl ) AN
CREBIMPRE ) AR 1 52 5y BUKE o200 AR SE I BE A0k 505 b e BB LAk, (45 26 % Y
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o TR R AR A 3] S

S THEF A A R i N G AN P55, 24 LR B 2 W [ AR
Bt O RE IR ], 2% T BE 23 SR UL B T TRUBUR 2 A BOE AS A R B0 1 48 B P
TERLRE 2 IS, LA 45 2 77 19 52 2 SC55 5 A FLBORTE K . IRAURS B Rt 2 an it
F52 b RIS ARy T T Y — L8 51 B U A S A R Sk i TRl B, SORLE T
— B2 275 E WA mCE A IR T 3 T SR S A A (B AN DR AR T S A O
FERHS M A 290 m B RO B RE ) ( General Agreement on Tariffs and Trade,
GATT) /{ k55 52 5 Wb 52 ) ( General Agreement on Trade and Service, GATS) g — £ 4
FLz A AN A DA RS FE L F g BRI b | B0 R ] 58 T M 48 SRy m LAAS 3 57 AH DG 1Y

[22) See Wendy Li, Regulatory Capture’s Third Face of Power, 21 Socio-Economic Review 1217, 1231 (2023).

[23) See Claude Barfield, US Indo-Pacific Policy Prioritises Security over Economics (13 February 2023) , https://www. sa-
moaobserver. ws/ category/op_ed/102019, it iJi [Al i [E] [ 2024-06-02] ,

(24) SR (A5 DIRE 3 SCOLBY T B T BLPE RIS B | () 2024 AR5 3 11,4 174-192 WL,

(25)  (EAMYNE) CBE—S2 PG RF 2Bk EE ) LR RCH— H AR DK R U ) I A 40 2 ) SCA S mb 15 it 1
BRI AR EATH S AT IZ M BIAME O, VR BURF SRR IS . USMCA, art. 19.16.2; EU-Mexico Glob-
al Agreement: Chapter on Digital Trade, art. 9.3; EU-Japan EPA, art. 8.73.2.
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B A L R B A A ] ) 49 A DL

(—)gFRa Eral g%k

T AR W A RE YRR ST AR 2 b AT O BE B g E AL S A
PRI R AR 22 50 5 P R T DA 3 WA A8 SR T AR B A Ut , (270 8 I —0 [
A EVEWNE ) (EU-UK Trade and Cooperation Agreement ) BL5E , 1% 5% 3K AN Wi i 125 e 1%,
FTBOLRE RV ESR | s A4 B UM AR I 46 29 77 52 412 9 B 1k sl 2] 1 PR ) sl ith 5 4 i 22
AR B WA WU AR I 45 20 07 A7 DGR I FE 2 ] P 0 022 4 i vk A sl AL H ) 22
K7 BTGB T ARBCGEACHS , (28) Z SR i mlEALOC I A A BARLF XF 48 5 11 55 5k 1 S bR
A REVETCE TAR S T TA

S R0 A 5 PhE T A AR A ME— ISR AR RN ALICESR SO
TEIEST B 1A AU % 1 R A i i) 25 8 1, 26 24 0 0 M A8 ML B8 m) i L DG ] AR Ry
“PEATRRE R IR A KA A POEAT SRR 0 ESR 5 — O WA N BRI 4R
BERAF A PR B2 PR R Hh 2 08 B 025, (200 3B 2% 0k BURT M 4 mT g FLAT SO /Y
SRR RE ST SRt TR A E

A L SR A BRI SO 52 PR AR Sy L B S A 7 o R, SR 1Y
A0 N R X R RS 2 U B PR A A AT R A B0 TSI ORI AR
W H I B MR T4 2 Bl B AT ER 11 7R 30 I AT B A A RO S N AR A
PAB LT LIS H o B RO R A 4 2 7 WAE AL 0 ] A B i SRR R A A s i A 7
Ay, AT PR HE BT 56 T & R RSB R A R AR 23, X SE L ik R B | XI5 &) P
R FH A AR A RS O P IR RE R T HLEE 288 0 B TR AL PR AP

PR G IR 5 G Ok AL O T8 3 57 5 D DR AP DRSS AN BR0 12 ) 7R ml BE 2 BELAR X A
T RERYA RO, R R B FE AN ) 53 6 7 1, HE R e 2eid Z2 MRSl A 2T,
W ARk B2 by 3 5 v D AR 2% K 0 7] b i T AE AR A W 722 DL SR BURF -+ B S L
2022 AF 0 FEl—H I B 2 5 U3 AE ) (UK-Singapore Digital Economy Agreement ) |5,
FE T T2 MU PR EER A P54 CR 4 6% 1)l , (04546 R 195 UV E LA, 3 (i 15-45% 29 J7
REMEXT N TR B it AT SR AT A (REA TS5 Z00) , IF o8 H /U5 R AR AL T S2BR iy
AR TVF 2 HAB PRI E Tk B i skl B0 A g oL E i 1 B 2

(26) E.g., Japan-Mongolia FTA (2015), arts. 14. 17. 1, 14. 17. 2; Australia-Peru FTA (2018), art. 13. 16. 1; CPTPP
(2018), art. 14.17.2; USMCA (2018), art. 19. 16. 1; US-Japan DTA (2019), art. 17; USMCA, art. 19. 16. 1; EU-
Mexico Global Agreement (2018), art. 9. 1; EU-Japan EPA (2018), art. 8.73. 1; etc.

(27) See Singapore-Australia DEA (2020), art.28.2; USMCA (2018), art 19. 16.2; US-Japan DTA (2019), art. 17.2.2;
Art UK-JAPAN CEPA (2020), art.87.3.2; EU-UK TCA (2020), art 207 (3) (b).

(28] EU-UK TCA (2021), art.207.2 (a)-(b).

(29) USMCA (2018), art. 19. 16.2; US-Japan DTA (2019), art. 17.2.

(30) USMCA (2018), art. 19.16.2, footnote 6; US-Japan DTA (2019), art. 17. 2, footnote 13.

(31) See UK-Singapore DEA (2022), art. 8. 61-K.
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TELEGE WA 7 1, A 88 i 52 5 P DA SR A DG TR S A5 AN R = A L
FEE A7 T B PRGE T) AE, n, ( BRCH— 3B VY BF 2 BR VB E ) ( EU-Mexico Global Agreement)
FICER S — H AR ZE5F A PE I R M E ) 25 A, 25 1 E 388 DA RS AN i T ™ A,

NS (] A 3 4 v v 2 fHE A SRS e A AT 25K 0320 (At 5 2D B RCP PR AR C AR P

SE ) (REE&—BRHNE A 525 P ) (Peru-Australia Free Trade Agreement) S W1 HLE , IR
TR 2T B EER AN 20 5 e M B A SRR AT 25K 330 g R LS| X E 2% %
TR R 4 B s L E PR RS R A [ N T A SR 80 5 5 D (R 28 57 5 P
WURE B )12 B 5D Fe /PR s B A AR R 350025 ) Tm) o i R 2

(=) KA T s e9iE R 5 X4k KRR 564) 51

WA A 5 5 bhE BT RLE | IR 25 SRR T RAR T S8R0 A 336 1 S 1 4 7
it , ANELAE T S BERA TR0 it 1) 9047, O34 T] it AT I R e/ BT i T A JR BRI
PRURT USRI A, AT 33k PR AR 1 AR BEA 7€ Lo LA, “ KR 357 A N
R NRE (ERORAR) A7 R 77 i, (E A W 1) S U IR 5 mT LA B B o 22 K L Al Tl 3
T AR TR 1 450 ) AT AR 5 . 53 Ah 12 AN ad ] T S B Bk
BSOHE” RYECT ™ i, — ORI, S B G SO 2 8 LW ™ R G0 B0t A1 R0 28 gk
W, UZRTHARB I I 2o MR e b % ae NI T A2 e s AT AT 4
B AT R A FE AR B TY, 55 oIS R Y B R AR . R T AN ) [ 50 L
IR S B Bt s 0P S 7 b 7 A I TN AT A U3 g SCBE SR Bt A e
ARSI w EC BEAR DR A 52 ) Bl e 2 B HARRILE , 75 U ml e 2 1) 55 28 S 55 VA1
BT1 o MWRKIEKRT 25 T ZEN T 51 5 1 50 B 0 SCHEIE AR DO ™ — ial $ 1 >4 3

(Z)AERMY 8 B EF o IT R KA 69 4] 51

— LU 57 5y U Fu VUM LT A R R G TR 2 R W B A% 2R BOT IR 01 B U
FRH o) AR B, & Fe v B i g 12 00, BERTE SR W S0l FH % 2 I 5 1] LA RS, 451
W T AR A Sh e, B El—H ARG 25K E ) (UK-Japan Com-
prehensive Economic Partnership Agreement) " 5T/ MR (51| 419k F2 ikl ) — 4k 2907 1)

[32) EU-Mexico Global Agreement; Chapter on Digital Trade, art.9.3; EU-Japan EPA (2018), art.8.73.2.

(33) CPTPP (2018), art. 14. 17 (4); Peru-Australia FTA (2019), art. 13. 16. 4; Australia-Indonesis CEPA (2019) ,
art. 13.13. 4.

(34) Japan-Mongolia FTA (2015), art. 9. 11. 2; Australia-HK FTA (2020), art. 11. 12. 2; CPTPP (2018), art. 14. 17
(2).

(35) S DLWl . COCHME RIS BOE IR I 1 G VEIR BE) , (B2 IF5T) 2018 4E56 6 41,56 180 WL,

(36) Japan-UK CEPA (2020), art.8.73(3) (a); EU-Japan EPA (2018), art. 8.73 (1) ; EU-UK TCA (2020), art. 207
(2) b; Australia-HK FTA (2020) , art. 11. 12. 3; EU-Newzealand FTA (2022), art. 12. 11.3 (b) ; CPTPP (2018),
art. 14. 13.3 (a) ; Australia-Indonesis CEPA (2019), arts. 13.13.3 (a) ; Singapore-Australia DEA (2020) , art. 28.
3 (a); UK-Singapore DEA (2022), art.8.61-K.2; etc.

- 218 -



BF R e e RARGAH G o EE R

NGt B R LB T A RS B2 IR Hh 2Rk i B8 AR SRS, B an 8 iR A 4[]
BRI 50 R 7 BT RIS T R L R BUR R , AT DL H Ik 5
filt o HRAB0E 220y B B2 ST A8 B K — H R AR RO A% N @ 728U H R AH
IR Z LI B AR 2 T 0 5K, 766 R A SR al L BURF -t mT DLFE 52 i 3
s BAR T 7 B A B Al R A 7 o A

(v9) — A&7 I Fe G 415) SP

HAR—2E [ B 5 Do h O A 5 BB R 55 T T RE TR MR AL E BT
] 54 4 )t RS 3k A1) i P R 451 S/ 00 388 8 4T3 K T LA 5 1, AR I 446 249 07 S it g A —
BOETRA S B, — M S BEAER LA O B EME ) 5 20 ARk 55 5 B SR E )
55 14 5P I — RIS P S CRIEA, SRR 4R 2907 Ry SRR E N SRR B AR IIr b 75 | [ B
PRAE AN AT R BN A B A I A0 T B sl [ B 52 ) ) A8 AR B T A4 1 O N 48 51—
BIAMIUAT, B QA T 5 3520 5 ROF AR R O FR PR ) RN SE SRR AE ) (R AR DGR 38
XA A — e F0 35 T3 2 51 5 Pip o v B JEA A A5k, (0L Z0UAR 90 R DG I A 15 L 14647
WAL, SR, S P rhi = A WAL B T B AR B A% ) It B, 3
R T — LR H P

— B INAE T — R GVIE LB B FR, Sev bR 75 ST S EMSCE R SR K
Jiti o, AR 5B Sy A AR I W — R AN 75 1 AT O 0 s (two-tier analy-
sis) , COVZEUETTAEAE T4 5 | BIAME BTG . B 56, % 57 2 e 2 0 o o o e % R A QA I
55 I8 T (55 52 2 U ) S04 ZR i G B R RE ) 5 20 AT AIN I B Z — X 2K
IR VS Bz B i B 51 A A E Faa |, T ELIZHR il 5 52 O 4P O R £ 22 (R A7 7R <
BRYIRER 00 R, B R B R Tt = A R — B A SO T A R B
Tt %) S AT AR R 2 TR 5 A AT S O & B R B 2 AH R 1, JBSK H
P 55 A B PR ) =z [ ke = SRR 3R, S 1 0 43 B A R A A B N5 B 1Y
FEARYE Z — W4 A, i SR B B R AR A SR A OC B AR R A R 2 — A
PR AT R ANA B AR A G BRI

R A tH 557 oy 2 20 B — PR f81) & e e g IR ) SERRT St O A T 9% 285 AN AR A 451
S TR BRI, 6 2 — PR 001 117 10 5 2 T T R R AR, 28I B AT H IR 2L 28 iE I B
38 R — PR 5 B SR A — SR it Y A B A0 A B R DRI R B T %) AR S5 A

(37) Japan-UK CEPA (2020), art.8.73 (3) (a).

(38) CPTPP (2018), art.29.1.3; USMCA (2018), art. 32.1.2.

(39) United States - Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/AB/R, Ap-
pellate Body Report, 7 April 2005, para. 292.

(40) China - Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertain-
ment Products, WT/DS363/AB/R, Appellate Body Report, 21 December 2009, para. 335; United States - Certain
Country of Origin Labelling (COOL) Requirements - Recourse to article 21. 5 of the DSU by Canada and Mexico, WT/
DS384/AB/RW, Appellate Body Report, 7 January 2015, para. 5. 266.

(41) Brazil - Measures Affecting Imports of Retreaded Tyres, WT/DS332/AB/R, Appellate Body Report, 3 December 2007,
para. 227 ; United States - Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R, Appellate Body
Report, 6 November 1998, para. 165.
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(42) China - Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertain-
ment Products, WT/DS363/AB/R, Panel Report, 12 August 2009, para. 7. 759; European Communities - Measures
Prohibiting the Importation and Marketing of Seal Products, WT/DS400/AB/R, Panel Reports, 25 November 2013,
para. 7. 380; Colombia - Measures Relating to the Importation of Textiles, Apparel and Footwear, WT/DS461/R, Panel
Report, 27 Npovember 2015, para.7.299; etc.

(43] United States - Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/AB/R, Ap-
pellate Body Report, 7 April 2005, para. 296.

(44) European Communities - Measures Prohibiting the Importation and Marketing of Seal Products, WT/DS400/AB/R, Ap-
pellate Body Report, 22 May 2014, para. 5. 199.

(45) United States - Tariff Measures on Certain Goods from China, WT/DS543/R, Panel Report, 15 September 2020,
para. 7. 118.

(46) See Andrew D Mitchell, Dominic Let & Lingxi Tang, Al Regulation and the Protection of Source Codel, 31 International
Journal of Law and Information Technology 283, 296 (2023).

(47) S WM (EBREFF 2 2R —H TR ), CHREE) 2023 42505 1 0,28 28-43 11,
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(48) Indonesia-Australia FTA, art. 13. 13.5; EU-Mexico Global Agreement; Chapter on Digital Trade, art. 16.9. 3.

(49) S E T 2B A SRR A3 (il e« 2aREE R AT mk G BRI (2024 £ 1 H),
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The Regulation of Source Codes in Digital Trade

Agreements and China’ s Response

[ Abstract| Source codes and their algorithmic systems are increasingly being incorporat-
ed into national laws and digital trade agreements due to the development of artificial intelli-
gence. From the perspective of domestic regulation, many states have promulgated national laws
and regulations to govern the transfer of source codes and algorithms, as it has permeated almost
every aspect of people’ s life, and is improving the daily living standards in societies. In the
case of the free trade agreements (FTAs) , the main element of such source code/algorithm pro-
hibition clauses is that, subject to certain exceptions, parties should not prohibit the free access
to or transfer of source codes and/or algorithms as a condition of entering into or staying in their
domestic markets. Recent FTAs have similar paradigms of source code provisions, but given the
inequality between developed and developing countries in the development of digital technolo-
gies, and the need for technologically advanced countries to provide some space for their own
digital governance and protect high technology in their domestic market, there are some slight
differences and exceptions in the source code pipvisions, and such differences are challenging
the general principles of global digital governance and regulations To ‘bé specific, these conflicts
are mainly reflected in such issues{as/the definition and scége'of source code and algorithm, the
main purpose of source code glauses, the problem oi\the digital divide, and algorithm accounta-
bility. Of course, there exist some exceptions to source code provisions, including the require-
ment of domestic economic and judicial régulation, the application of mass-market software and
critical infrastructure, public pro¢urement, freely negotiated contracts, open-source software,
etc. In particular, to meet the regulatory and judicial requirements of parties to FTAs, source
code exceptions in trade agreements should ensure that parties can access the source codes of
enterprises of other parties for the internal public interest, so as to guarantee that imported digit-
al technologies are compatible with individual rights and social values. When it comes to the
regulation of source codes in China, firstly, China should adhere to safeguarding digital sover-
eignty and security and respect the right of each country to independently choose its digital regu-
latory system in light of its national conditions; secondly, China can gradually accept the regu-
latory approach of source code provisions drafted by developed countries in current trade agree-
ments, but should preserve some conditional exceptions based on its own national conditions;
and finally, China should realize the inclusive development of digital trade step by step through

domestic legislation and the negotiation of international agreements.
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