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(3) Vgl Singelnstein, Strafprozessuale Verwendungsregelungen zwischen Zweckbindungsgrundsatz und Verwertungsverboten.
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(4] Vgl BVerfGE 100,313, 359 f.; Singelnstein, Strafprozessuale Verwendungsregelungen zwischen Zweckbindungsgrunds-
atz und Verwertungsverboten, Voraussetzungen der Verwertung von Zufallsfunden und sonstiger zweckenfremdender Nut-
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[5) Vgl Eisenberg, Beweisrecht der StPO, 10. Aufl. 2017, Rn. 358.

(6) Vgl. Wehr, Examens-Repetitorium Polizeirecht, Allgemeines Gefahrenabwhrrecht, 4. Aufl. 2019, Rn. 250. K41 #
B T il i 2 T RTE R T DR PR RE BT A5 TR SE (N KT ) (RS0 ) C B AR DR IE ) ( TR 1) ) L ML
TLHELE A0 P A0 A B (A CRE SR R ) O T BBV ) CHER R 125 ) (B Ak Bty ) ) AL/ sl UG Oy 0 b BT
DABRE (350 (N B S ) ) o X LI B BEAChRAE 8 T 76 5 R U AR AT 1 TR0 SR BT TR e 14 i
e,

(7) Vgl. BGH NJW 2017, 3173, 3175 ff.

(8] Vgl.BGH NJW 2017, 3173, 3175.

- 178 -



Bl — 45 A2 VR IR T 2 (6B B9 R IR FRGE &

FUMR AT B A BEREAL” 000 BT LA, DA FE 3 B7 TR #1325 08, st L8 v s 20 I S 4 A
Bl A5, B TR R AR 5 S IR, T A AR A A R A X A T A RS
BRI, IF HOAR B 2B 2R N O T FL 22 4 FIRK 7 15 ) ( Hessisches Gesetz iiber die ffentliche
Sicherheit und Ordnung ) FIFZEL, iX AT B Je 48 A4 T RuEda vl DL A .
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(9] Vgl. BGH NJW 2017, 3173, 3176.

(10] Vgl. Mitsch, Strafverfolgung durch legendierte Verkehrskontrollen, Priventivpolizeiliches Eingreifen zur Erlangung straf-
prozessual verwertbarer Erkenntnisse, NJW 2017, 3124, 3126; Schiemann, Praxiskommentar zur BGH legendierte Kon-
trollen, NStZ 2017, 651, 657.

(11) Vgl. Rémer, Legendierte Kontrolle, Die gezielte Suche nach dem Zufallsfund, NSiZ 2012, 543, 547.
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(12) Vgl. Jiger, Legendierte Kontrolle-Die Suche nach scheinbaren Zufallsfunden, JA 2018, 551, 553.

(13) Vgl. Beulke, Strafprozessrecht, 12. Aufl. 2012, Rn. 233 a.

(14) Vgl. Kéhler, in; Meyer-GoBner/Schmitt StPO, 63. Aufl. 2020, § 161 Rn. 18 b.

(15) Vgl. Kéhler, in; Meyer-GoBner/Schmitt StPO, 63. Aufl. 2020, § 161 Rn. 18 b; Zoller, in; HK-StPO, 7. Aufl. 2023,
§ 161 Rn. 32.

(16) Vgl. Kéhler, in; Meyer-GoBner/Schmitt StPO, 63. Aufl. 2020, § 161 Rn. 18 c.

(17)  Vgl. Griesbaum, in: KK-StPO, 8. Aufl. 2019, § 161 Rn. 35 a.

(18) Vgl. Griesbaum, in: KK-StPO, 8. Aufl. 2019, § 161 Rn. 40 a.
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(19) Vgl. Griesbaum, in: KK-StPO, 8. Aufl. 2019, § 161 Rn.40 b; BVerfG NJW 2012, 907, 915 ff.

(20] Vgl. Kéhler, in; Meyer-GoBiner/Schmitt StPO, 63. Aufl. 2020, § 161 Rn. 18 d; Ziegler, in: SSW-StPO, 5. Aufl. 2023,
§ 161 Rn. 27.

(21) Vgl. BVerfG NJW 2005, 2766, 2768; BVerfG NJW 2009, 1405, 1407.

(22) Vgl. Griesbaum, in; KK-StPO, 8. Aufl. 2019, § 161 Rn. 37, 40 d.
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[23) Vgl. Kohler, in; Meyer-GoBner/Schmitt StPO, 63. Aufl. 2020, § 161 Rn. 19; Ziegler, in; SSW-StPO, 5. Aufl. 2023,
§ 161 Rn. 31.

[24) Vgl. KG Berlin Beschluss vom 20. 12. 2018 - 3 Ws 309/18; KG Beweisverwertungsverbot fiir Erkenntnisse aus einer Ob-
servation NStZ 2019, 429, 432.

(25) Vgl. OLG Diisseldorf, Urt. v.24.05.2022 - III-2 RVs 15/22.

(26) Vgl. OLG Diisseldorf, Urt. v.24.05.2022 - III-2 RVs 15/22.

[27)  Vgl. KG Berlin Beschluss vom 20. 12.2018 - 3 Ws 309/18.
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Use Restrictions and Certification

of the Same Data after Transformation of Proceedings

[ Abstract] To control the unlimited use of citizens’ personal data by public power, the
principle of purpose constraint advocates that the processing (use) of citizens’ personal data by
public power organs should not deviate from the initial purpose setting. There is also room for
the application of the principle of purpose constraint in the fields of administrative law enforce-
ment and criminal justice. Given the dual functional attributes of police agencies, the police
collect data for different purposes in the administrative law enforcement and criminal justice
fields, namely for defense against harm in the former field and for prosecution of crimes in the
latter field. Therefore, the limitations of the principle of purpose constraint should be taken into
account in the processing (use) of personal data in the conversion of administrative proceedings
into criminal proceedings and of criminal proceedings into administrative proceedings. In parti-
cular, the use in criminal proceedings of personal data colleited in “non-criminal proceedings”
is subject to the original purpose for which the data-re collected, while the use in administra-
tive law enforcement proceedings of personal data originally collected in eriminal proceedings is
also subject to specific conditions. On‘the premise that the German Constitution explicitly guar-
antees the right to personal dataself-detérmination as a~fundamental right, the German Code of
Criminal Procedure also pays attention to the purposes for which personal data are collected and
used, and emphasizes compliance with the procedures for the collection of personal data. Once
the use of data crosses the proceduial_ tlivéshold and it can be proved that the purpose of the use
of the data is different from the'\purpose for which the data was collected (from “defense against
harm” into “prosecution of crime” or from “prosecution of crime” into “defense against crime”
or “prevention of criminal prosecution” ), the use of the data in subsequent proceedings re-
quires further justification. In the case of Germany, the question of whether and how the same
data can be used after the conversion of proceedings is justified by the idea of a “hypothetical
alternative intervention”. This paper explains the presentation of the “hypothetical alternative
intervention” in German criminal proceedings in light of the “Legend Control” judgment of the
German Federal Supreme Court in 2017, together with the newly amended § 479 1I of the Ger-
man Code of Criminal Procedure, with a view to providing a basis for the development of the
“hypothetical alternative intervention”. This is intended to provide a theoretical justification for
the use of personal data collected in non-criminal proceedings, evidence collected under techni-
cal investigative measures, and “accidental discoveries” in subsequent proceedings; at the
same time , the use of personal data needs to be restricted when criminal proceedings are conver-

ted into administrative proceedings.
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