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LA TFAFOEZNES LM E A B Foib 5 %, 5F RN ERE BT, A% R
FEAIEE G ER AT E AR R RCR ABASF] TIRE Z AT @AY R R

KER . ARNE KRAERS SREHAF BHBHER SENE

HHr e, PEBEERFEFR;IT,

—  [Al Ay R

A BRA R BAES K HA T 7B A, — BRIR IR RAFAE , R A w] A AL
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(2) ZWEBEE (EEARMRERSEEMEFET N SR T (ha ARIANE AR (BITESR) ) BB o il
——2023 4F 8 J] 28 HAESE T IUm £ E ARMRERSH S ZALH RSV E) (2EARNERSFHFZE
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KATTNRTIEAA T RBAHE (1) ) Zic&m), https://www. court. gov. cn/zixun/xiangqing/155282. ht-
ml, i 5] I ] [ 2024-06-02]

(4] See Frank H. Easterbrook & Daniel R. Fischel, Close Corporations and Agency Costs, 38 Stanford Law Review 271,
274-275 (1986).
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[5) See Franklin Gevuriz, Corporation Law, 2nd edition, Thomson Reuters, 2010, p. 168.

(6) SIS UBR IR MM FlERT S 200 5 P SRR | (PRBRIEERITIE) 2019 445 3 30,56 154 1L,

[7) See Thomas C. Schelling, The Strategy of Conflict, Harvard University Press, 1980, pp.3-4, 60.

(8] See Franklin Gevurtz, Corporation Law, 2nd edition, Thomson Reuters, 2010, p. 486.

(9] J.A.C. Hetherington & Michael P. Dooley, Illiquidity and Exploitation: A Proposed Statutory Solution to the Remaining
Close Corporation Problem, 63 Virginia Law Review 1, 62 (1977).

(10) ZWRREHE (2 rE) 8 2 1) AbatRes ! 2019 4R, 5 74 5,

(11) See Herbert Hovenkamp, Enterprise and American Law: 1836—1937, Harvard University Press, 1991, p.253; E. Mer-
rick Dodd, Jr., Dissenting Stockholders and Amendments to Corporate Charters, 77 University of Pennsylvania Law Re-
view and American Law Register 585, 613 (1927).

(12) See Harwell Wells, The Rise of the Close Corporation and the Making of Corporation Law, 5 Berkeley Business Law Jour-
nal 263, 309 (2008).
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(13) See Paul L. Davies & Sarah Worthington, Gower and Davies’ Principles of Modern Company Law, 9th edition, Thomson
Reuters, 2012, p.741; James D. Cox & Thomas Lee Hazen, Treatise on the Law of Corporations, 3rd edition, Thomson
Reuters, 2021, § 14.14.

(14) S UWE R GO RIGTE R BRI 25 th 938 5 Z I DI fE) | CFRERIL T2 ) 2024 458 4 #], 58 92-100 0T,
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(16) See Graham v Every [ 2014] B. C. C. 376.

(17)  See Gross v Rackind [2004] EWCA Civ 815.

(18) S ULERIIE  (RIESFHE) , B B ek 2023 4ER, 26 405-409 T,

(19) WD RS 4 MR G R B BE (2015) Ml R T 17248 00024 S RIFEHFeF 552 WA PG . OBAR W FAASU R 4 71 3k 90
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Compulsory Acquisition of Shares in Limited Liability Company ;
An Analysis of Article 89 (3) of the Chinese Company Law

[ Abstract| To more effectively deal with shareholder oppression in limited liability com-
panies, Article 89 (3) of the newly revised Chinese Company Law provides that shareholders
who have suffered serious damage due to the abuse of shareholder rights by controlling share-
holders can apply for compulsory acquisition of shares. In common law, this remedy is also
known as “buy-out order” or “buy-out remedy”. Because of its institutional purpose to regulate
the abuse of shareholder rights and protect oppressed shareholders and its constituent elements
and legal effects different from those of the dissenting shareholder appraisal right prescribed in
paragraph 1 of this article, this remedy should be distinguished from the dissenting shareholder
appraisal right. In legal interpretation theory, this distinction means that legal dogmatics should
be independently constructed for Article 89 (3). When oppressed shareholders sue for compul-
sory purchase, the court needs to determine whether the controlling shareholder’ s act consti-
tutes an abuse of shareholder rights, whether the interests of minority shareholders have been in-
fringed upon, and whether the damage is serious enough: the controlling shareholder’ abuse re-
fers to the illegality of his or her behavior, which can be determined by “subjective illegality” ,
“direct violation of law” , or “superficial legality but substantial breach of fiduciary duties” ;
the protected interests of shareholders are not only explicitly defined in a company’ s article of
association or shareholder agreement but may also exist in the informal understanding among
shareholders; and “serious damage” means that minority shareholders’ interests have been
damaged to such an extent that they would not be sufficiently protected unless compulsory acqui-
sition of their shares is ordered. When determining a “reasonable price” , the court may consid-
er adopting a time-limited mediation mechanism to encourage the parties to negotiate. When the
parties cannot reach an agreement, the benchmark date and the method of evaluation should be
determined based on the inherent requirement of fairness and reasonableness, and discount
should not be considered in principle. But if there is an agreement between the parties on price,
the agreement should be followed in principle. To implement the normative intention of this pro-
vision, the court should expansively interpret the responsible party, the legal effect, and the
subject of right: a shareholder should be allowed to request the court to order the controlling
shareholder to undertake its compulsory purchase liability ; minority shareholders should be al-
lowed to sue for compulsory purchase of controlling shareholder’ s shares; and a shareholder
should be allowed to sue for compulsory acquisition of shares against a non-controlling share-
holder’ abuse of shareholder rights. In specific cases, the court should, based on the analysis

of the aforementioned three elements, contextually judge whether and how to expand the appli-

cation of Article 89 (3).
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