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PEEBEE)FANETZEB AN E RRRERRIERGBA], BIRRIERILTFER
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Fo“ TR M FRA] IR T BERES,

EEE P RAT BEBL AR ARE IWMERE

Z R P E AR A F IR E FREAT RTINS AR AT R,

AE R T AT B SR e K AR B AN H H BT — 28 B K AT HE A TR
B E PR TR TS LA IR S 3 il ( collective countermeasures ) 5% 55 = J7 [ #5 i ( third-
party countermeasures) ’f/Ej?(/iﬁéﬁ \&Llﬁﬁl\ EPJ%%E?:J‘%FE( QE%%\) E"JEE EEI o[ 1 Fﬁi% EI/J

(1) See Amanda Bills, The Relationship between Third-Party Countermeasures and the Security Council” s Chapter VII Pow-
ers: Enforcing Obligations erga omnes in International Law, 89 Nordic Journal of International Law 117, 117141
(2020) . A [ % AT S AR (B3 [ JE L) ( Charter of the United Nations) #i-E 3 MRS I I , (045
SRR T ARSI, BORSCRTHE B TR G 22 2 B 2 BORR U R
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SR A5 58 = SR it , A 2R FR O I 2545 ( solidarity measures ) | “ /2 £ ST
Jifi” ( general-interest countermeasures &Y, countermeasures of general interest) , 7 TCAUEE X,
KA b2 A6 52 3 [ DL SR =07 % oA R IO St . L2 AR A e, L 54T
i S E PRk T3 L35 (erga omnes obligations) |03 5 = J7 548 SO B R BUE A [ 1
Jiti, 12 v SRR AT 7 AN AT [ R S DR, H A ] 2 B O v AR AT 5 R
il i 1 E SRR E N AR T A R A, W TG AT 15 EE PR b RS A S A
T i) M B AN

ENEA & OISO h LR AT R A0, 4 A 2 B L T IF 9032 B LAS MY B 2R R
FARTE IR, O B IR AT ST AP v e B AT 2 75 55 AT ml ik o et 8 o, SR TR R 2 4h
Bl S BRA T A A 5 B T 2 TR Y SC AR IR, XA TRl m] LA 73 4R el . 55— Sl vh
RARATE R A AT FIE SR B R T e, A ST AF Rk sl il 15 8 A 26— SRR R
Tt A5 S B PRk | SR iRl =5 A AT TR E N T AT R BB AR B At i 5 2 =, UL oh
[l B RAT 0™ R AT S SO AL, AS SO (BRI B A S T R R e A 2)
( United Nations Convention on Jurisdictional Immunities of States and Their Property , T FR“ (3
A HEEBALZY”) (EZEXERAET I TR E L) (Drafi Articles on Responsibility
of States for Internationally Wrongful Acts , TRRCEETALRAER) ") M EZE L, Fik
HME P SR AT BT P ANE S AT R SR R A S, T H A A R m R S e, O
] 5 S B AR AR AR S 2 DATE AR AR S 8 1l oy 9 BT B i, B Wi A/ el v e R A 7 56
FEBAT PRt 33 B 1R S A B DU A B A i KLU

—  JME R AT A Y [ SR AR A

CHRA TR o A 29) LA e A% [ [ 58 6 S sr 0k L mk S BRB 7RG, Ah [ [ 52 0 HEZ A1

(2) H=r FERE=ME HAETH=ME, MR = FEalH R | X FEPRA R EIERZ TR, See Martti
Koskenniemi, Solidarity Measures: State Responsibility as a New International Order?, 72 British Yearbook of Interna-
tional Law 337, 343-344 (2001) ; Marco Gestri, Sanctions, Collective Countermeasures and the EU, 32 lialian Year-
book of International Law 67, 67-92 (2022) ; Avidan Cover, Sanctions and Consequences: Third-State Impacts and the
Development of International Law in the Shadow of Unilateral Sanctions on Russia, 100 University of Detroit Mercy Law
Review 441, 457-458 (2023) ; Menno T. Kamminga, Confiscating Russia’ s Frozen Central Bank Assets: A Permissible
Third-Party Countermeasure?, 70 Netherlands International Law Review 1, 7 (2023).

(3) 2530 & [ WON B 1 5K B2 AT ) 6 ) 6] i 28 03 24 8 A9 3P 00 A0 L oo B 68 < s S 55 — 1), LA B2 i il
Yo i 47 , 2 S SR FH 0 A0 P 078 X0 S 557 B R, o SR FH < kB 2 M (R 1 S 557 A R < 0 i L
5 A, 2 W CEPREZE AR (2001 4755 455 —#43) , A/CN. 4/SER. A/2001/Add. 1 (Part 1) 53
14-98 TU; [ 3 )& T FLR BT . ( A PR ) (HE—BH—o0 M) , TR BRA S W55k Ja 0, TERE
K, P R A AR A AT d kL 1995 4R, 55 1 00 E M (GO0 PRak 2 e Rl 55 | A A 2009 4F
i, 55 4-5 T1, %3 B EBREERE 1970 4E7E LRI R PG BESF I de 82 1 & 50 2248 | (HH PTIRAISME A8 E .
See Barcelona Traction, Light and Power Company, Limited, Judgment, I. C. J. Reports 1970, para. 33.

(4) ZURRE (& VRS FAL 73 0 AU 7= i s AR A S PRR) , CHARSE IR ) 2024 4F55 1 1,56 67-89 U5
FRE M (P ARAT I T R R e PR EE 5 R KSR  (CPRIREE TR ) 2021 4E56 5 91,26 164176 U1, 5§
AR (TR AT A G BE ) 58 35 < AR5 A 0 g ), LI 28R 2724 ) 2014 4R35 2 3, 56 90-97 Tt

(5) ZUWAKMEZE . GBZFE LMY E GER BRI ) | WA I 2012 4R1T,
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A 7 S R FCHS G L AT T 4, 2 75 T LR 6 £ 0 9 o ke 55
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5T S I S R 90 T SRR A 9 9 K — o B R 1
EERIME [ R ™ | 5 5 B R — Bk B AR R M E [ 58 S L 7 SR B4 w A R4
PR ERSRARHSME 7 I 2 FEI 90 2 20 6 0 15 0 S5 1 6 6 4
G FH R SR T A A A, R W R R A S ) A SR R RS AR AN E [ 0
HOZAME SR T R BRI R I, I PRk A R Sk S 2 BT DL g T Ab
I Z 07wk SR R ME A e, 2 H AOAE T3 T EACE SR N) , f40 S E B 0 B AT
HRGE , hGo A ] SR OG5 S il % [ B 28 5% R 4 Rl R I o JAS R 52 i, A, 3kt 6 5 | A [ o
AN

(OB IS N 20) 55 18 FHLAE S TR T B 0 FE 5B 4, 4 19 ML % T
SIS0 B A B 55 21 Z T THLE S vh S ATV P 5 RO (R %
DN 19 S MU A 5 — R B R T % — R 7 SR A 03 R 1
A AT AT R 5 2 W00 2 LD P T o P B Rl b
FLEVSMAY B, 55 21 2555 1 3K (c) BUAFERIFLE , — E h AR 7 s At 5% 22 5 1 0
PR BB S 19 2 (e) TUIFHS B — LUK P T 25 6L P T BI04 D
ARERRIE 5S 21 2555 1 3K (o) TOR S rh e R AT sl B T Y R A e R — A
T Fr A AL (BRI W, B (c) T2 A1 8 At 45 25 A 3 i) 2 A0 1) [ 28 7= p e 1
SR LT P S SR T 5 A FER  M0 S0 o 9 4 7= T LS AT
St 2 B IR SAT I T4 W M . O A7 5 4 5 b AL
el 2 51 R X B A AT 5B D SRR O | 51 o st 59677 A 15 0
P 0, 77 ELS T BT, (50 e 2005 4F SN o S BTV 3
GIEYH 1 2 2023 AECAEIR SR GIR) 5 15 450 3 00, 5 e b7 e 1 o 65 4 7

(6] See Ingrid Brunk, Immunity from Execution of Central Bank Assets, in Tom Ruys, Nicolas Angelet & Luca Ferro eds.,
The Cambridge Handbook of Immunities and International Law, Cambridge University Press, 2019, pp. 266—284.

(7) “mIESREIRTHR B, W PATER” o TPAMEAR LAy, B DO 5 AR S e R Rl s i e . 5
YLERITBNZE « 85 o ) LAY PR 58— AR B 2 3 [0 o A 7 R [ o 22 B 0 1) — A SR ) BRAE) (565 2
fR) , AL R 2005 4ERR, 25 268-304 U1 ; Hazel Fox & Philippa Webb, The Law of State Immunity, 3rd edi-
tion, Oxford University Press, 2013, p.23,

(8) 4n,1976 43 E A E FAC ik ) ((REEIML) 55 28 4ish 1611 1955 2 4%) (1978 4E3E W E &M ik ) 4 14
2505 4 3K 1979 AEHTINBCHME E R E G IE) 5 16 2555 4 5K 1981 4F B IR B B G 45 00) 35 15 4550 4 3K
1981 SE R ARSI R Z R i) 45 15 25505 3 3R 1984 SR Th R (CRR AU S ] 1k ) 49 16 2%5H 4 3R 1985 4RIk
CEZRRIE) 55 12 J545 4 3K 1985 AR IRHCHME [ ZE R k) 4 35 2045 1 5K.2008 4R LLEAFHME E 5
k) 5 18 4 2009 4R H A XA [E 52 AT FRTE ) 4 19 4% 2015 AR PHBESF A7 A BURF 45 55 A1 O FRAR 5 8
B L) 55 20 2545 1 3K.2019 4R B r O T4 ] [ G RV 7 16 45 50 S0 R R 11 4 At TR 4 7k ) 265 16 450 1
o S IR G - (RGO B A 7 A [ Bk A SO ), S UL RAE 2019 4R i, 45 18,2537 .44,
51,58.71.84 95,101,114 130 T1
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DR ER e, PEE EE R E K BRI BT E R # ek (AR S
WA AT A1 [ SR AT 5 A w) R A R e L0 )

AEE W CBRA R A 20 ) A E K8 e S vk 5 92 BRI 1Y 2 R R T | TR 45
A B R AT B AR PP M 5 AR T GO AT U T O, AN il & B I B R
G R (00 S A i BB R, AT 5 B

W R ARAT B P U R AN A A, 2 A [ 28 0 = b AR # R — AR o0, AR R
72 A AT A S AR T L A0 [ v AR AT 98 7 o 2 A [ R AT E ALY
AR 0D e E E 2w 1 1976 4F (/b E ERUER 41 ( Foreign Sovereign Immunities
Act) I 7, TSRS [ rp JCRA T 56 [ 09 W 7 25 Dy B AN R s A T, I A v e AR A 7 78 56
] ) it B A7 52 B BELRS , AT A1 ] v e R A i A ] B I R A 5 R IRt (12) S5k
it B 03RS Z UG I AR SCRNE R, T o RATERBE AR R )z, A B T R AT
MG 26 [ 1976 4 Hh B AT G0 ) 7036 [ A iz 1 rl vk sl it s e . U130 vp AT
FEA RN 5% 7 SN Bl 2 A E AT EA R BB ORI, NS 2

& [ B FNERF I Be A8 52 e bt # ok AT S ] rh S BR AT S R DR AP B 3 S I BUR
ETEN PR A BE 2 K B IL - (amicus curiae brief) N F) 25 75 B ( statement of inter-
est) , A ANE P JLERAT T gk A G0, SR A [ H SRR AT B 7 R R ek s AR A e U4 AR —
AELEOR DR AE v S ARA T 5 P A ZE A, 56 IR AR i b ik e 9 5 | 36 1 BURF 1
BBE Z A WA I 55 A0 FE o R ARAT AR G2 B A iR IA BRI R e mT e S A I
JEERAT DA T A I HAifs 28 TR HAA A A R 52, AT RE X 36 [ 28 % A 4 3R i AR 2 7 A
BEAEFAR B2, 090 SEBR b I QBT AR SE Hh U A TR 51 ik, SR BE 1999 4E R 2484
HH I R BAT R AE rpr AR AT B 7 (G I T2 | AR S SRR 104 (A 2 %o i
HAEGT T (BUR (G U A 23R8 1 ™ F 5 ), 5 P M A v S R AR 5 200 4236 5T 1Y
it 55 D36 [ 5 7% 3 [l Pryg B AT (1e)

Xof A ]l R W 7 e b I v e R A 5 77 SR BB 1 i ) 43 it 2 L e 7 ] A e HC g
USRI S BT A IIATE S AR H A JU T AR E B SN AN A B R R A
AFIFEA , BESR XA [ e AR AT 5% 77 SR B i i i 1 e 2 W B A B AT AR IR 4
[FRE A B 32 5K AR Rl VAR T SR R AR w3 i il 15 i AS 200k ob [ 4 8 I 7 AT il 2 AGE

(9) ZWAR Gt EGMNEEZR# Rk MR EIR G B, (EPREPETE) 2023 445 5 11, 55 52-53 51, X780
F (E R PRATER SR ERETE ) | B TR kL 2015 4FRz, 55 72-78 BT,

(10} See Ingrid Brunk, Central Bank Immunity, Sanctions, and Sovereign Wealth Funds, 91 George Washington Law Review
1616, 1628 (2023).

(11) See Hazel Fox & Philippa Webb, The Law of State Immunity, 3rd edition, Oxford University Press, 2013, p. 481.

(12) ZWARHIEE (R ISNE FACH IS S0E) R B At 2021 4ERE, 55 269-270 1T,

(13] See Ernest T. Patrikis, Foreign Central Bank Property: Immunity from Attachment in the United States, 1982 University
of lllinois Law Review 265, 274 (1982) ; Thomas C. Baxter Jr., Recent Developments in Key Legal Issues of Internation-
al Reserves Investments, https://www. newyorkfed. org/newsevents/speeches/2010/bax101119 , 3T i [A] i ] [ 2024 -
08-231],

(14) S UWZERYIE  (CEE AT E FACH RIS 5 S E) , AR B A iRt 2021 4ERR, 58 270-271 5T,

(15) See EM Lid. v. Banco Central de la Reptiblica Argentina, 800 F.3d 78, 98 (2d Cir. 2015).

(16) See NML Capital, Ltd. v. Banco Central de la Reptiblica Argentina, 652 F.3d 172, 177-178 (2d Cir. 2011).
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A BEFEH E o AL B E W7 ANBEIE W AT A XA A B K AT 55 50
A0 1AM [ G A B FR AL

QIR B o 2 2 ) TR G T ) ks o o et 8 i 1) % [0 7k 5 S8 RN A R Ay %1 25 A1
[ rp R AT A AR R R I M . XA S TP I B K R W A
R A O — I i 4 52 1) T A I o e ) < e B 6 I B v ) R DTS SR 38 T AR A 2
WA RE R R EJFERRE RS h, EPrkbids i, B 55 s 0 7 [ B
PANEBROCER i 4 d S A7, LR T4 [ A58 0, 2% [ SEACP-45 0 2 B 48 T
(BRAEZER) S 2 55505 1 3K, e EPRE AT I HA JF I 2 — 070 BAR [ 52 3 0 e DU )
FERlR E R FACE-A5 57 ABASBEHE A W i 2 Sl 5 [ 5 e s ) e oG, 5 U BN
A BT EZR L, N5 FERCFAERN S — )2 e E K WA 08 ik, R A B #
BN 20 ) TN 1 N7k 5 S rh oS T A e g i R A SR KON IR S BB AR ELIA A A I [
F I A 1 2 15 PRk B DR A © 335, AN B R o mT DL 2ok Al w] w15 i 2
ABAM [ 5 B W 7 S 1 R A

FRPNZE 5123 (Council of Europe ) #8 Hi | ( B K E S KM A 29 ( European Convention on
State Immunity) 11@%3:2%2@ /zt‘ﬁ E’J%i%*l , mﬁ&ﬁﬁ,ﬁ??ﬁ @ﬁ‘@l%%ﬁ‘ﬁﬁ% E’Jf#
i 090 I DL A 2 U S kA BB [ PR s, s i A AR T OB A A R ST
PRIAT BRI, AR R VAR I T AR 7 0 A1 ] ] G0 L 7 (g B D) R Sk O T ] R AR
L it 8 e ) >0 B T o vk T R o (200 oA 2 DA Dy D R O e AN B A S e
S By SR T A, T ARG S BT B i, VRS B i B TR SR S ) H H T A
] 50 T AT 1 SR IS A3 itk T 52 il 33 4 [ 28 B B e AU IE 2 Y, 20 AR P X Ak vk | 4b
] ey B AT B 7 A R W o R S [E X R S T DR 2R = T SR IR A Tt i i PR
il BRI 2

SR G AR, — 3 AR TR AN A A A e X A (220 A rh e g

(17) See Jurisdictional Immunities of the State ( Germany v. Italy: Greece intervening) , Judgment, I. C. J. Reports 2012,
para. 57.

(18] See Ingrid Brunk, Central Bank Immunity, Sanctions, and Sovereign Wealth Funds, 91 George Washington University
Law Review 1616, 1637-1638 (2023).

(19) Council of Europe, Explanatory Report to the European Convention on State Immunity, European Treaty Series - No. 74,
16 May 1972, para. 8.

[20) See Jean-Marc Thouvenin & Victor Grandaubert, The Material Scope of State Immunity from Execution, in Tom Ruys,
Nicolas Angelet & Luca Ferro eds., The Cambridge Handbook of Immunities and International Law , Cambridge University
Press, 2019, pp.245-247, 250-251.

(21) See Natalino Ronzitti, Sanctions as Instruments of Coercive Diplomacy: An International Law Perspective, in Natalino
Ronzitti ed., Coercive Diplomacy, Sanctions and International Law , Brill Nijhoff, 2016, pp.21-22.

(22) See Ingrid ( Wuerth) Brunk, Immunity from Execution of Central Bank Assets, in Tom Ruys, Nicolas Angelet & Luca
Ferro eds., The Cambridge Handbook of Immunities and International Law, Cambridge University Press, 2019, p. 278;
Anne van Aaken, Blurring Boundaries between Sovereign Acts and Commercial Activities: A Functional View on Regula-
tory Immunity and Immunity from Execution, in Anne Peters, Evelyne Lagrange, Stefan Oeter & Christian Tomuschat
eds., Immunities in the Age of Global Constitutionalism, Brill Nijhoff, 2015, p. 163.
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(23] See Ron van der Horst, Illegal, Unless: Freezing the Assets of Russia’ s Central Bank, 34 European Journal of Interna-
tional Law 1021, 1027-1031 (2023). Z2FH IR, OREEHME th e RAT B AR & [ R 5 S s U, (E AT LA
SR AL FE Y SR, W RETE R T AN

[24) See Daniel Franchini, Ukraine Symposium - Seizure of Russian State Assets: State Immunity and Countermeasures (8
March 2023) , https://lieber. westpoint. edu/seizure—russian—state—assets — state — immunity — countermeasures/ , T 17
[ At ] [ 2024-08-237,

(25) See Jurisdictional Immunities of the State ( Germany v. Italy: Greece intervening) , Judgment, I. C. J. Reports 2012, par-
as. 91, 107.

[26) See Jurisdictional Immunities of the State ( Germany v. Italy: Greece intervening), Judgment, I. C. J. Reports 2012,
para. 113.

(27)  ZWEFE L Ch AT RO P8R A . BBk 5 I R IER) |, (FRBRIEERIIE) 2021 4F55 5 01, 26 164-176 UL,

(28) ZUW[H]iE-TH - =5k [ 3] B S22 - TR U 5w 45 - (I E PR AGE 2 W), 20+ PR 2 2
R Gk, A RRAL 2007 4R, 55 166 TT,
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24) (Statute of the International Court of Justice) 5 38 SRR LR [ bR g BE K [ B ik 3 A 4
it N PO 33 FH AR 2 | 29—k A S Uk SCHI A& [T 7R

TEZIRF 2, BOBC A B 58 FL ) REWE 7, T M 5 12 P A 2 A e [ A, (200 RVl
SEMCHRIR B ] 22 B2 1) 388 R D80T SR BB PS8 it , 4 ] RE B 8t w ik o A T — [
FTBGRIT) B HR BB P . BN Ak Bt B 98 Y B AR 16 ] 4 B2 ) 8K
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AN TRV I A B T B 1 e | iX — SR SEAAF SRR B0 SRR 2022 AFETT B (e
M TEHEMEY (Special Economic Measures Act) 55 4( 1) (b) 2cH1%5 5.4 (1) ZcHE , R K
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[29] See Paul B. Stephan, Seizing Russian Assets, 17 Capital Markets Law Journal 276, 277 (2022).

(30) See Al-Dulimi and Montana Management Inc. v. Switzerland (no. 5809/08) , Judgment ( Merits and Just Satisfaction) ,
European Court of Human Rights, 21 June 2016, para. 152. FEIZRZEHN e BN ABGEBE iR 85| T 9 s K EE
] GRAE B R AR BERORT 1 I S

(31) See Special Economic Measures Act, S. C. 1992, c. 17, https://laws—lois. justice. gc. ca/eng/acts/s—14. 5/20220623/
P1TT3xt3. html, I3 U7 A B ] [ 2024-09-02]

(32) See (1933) Hunt’s Report, p. 533, at p. 577, %51 H [ 3¢ ] A0 (EBRIEBE 5 2 E S 0 —BOLHE ) 56 75
T BE ARG, B MU 2012 4T, 25 180~181 T,

(33) See Rand Paul, Seizing Russian Assets; A Feel Good Bill That Will Absolutely Boomerang ( 15 February 2024 ), ht-
tps: //responsiblestatecraft. org/ russian—frozen—assets—ukraine/ , ¢ 5[] B[] [ 2024-08-237 ,

(34) See Michael Froman, A Conversation with Christine Lagarde (17 April 2024 ) , https://www. cfr. org/event/conversa-
tion—christine—lagarde-0, F L i n i E] [ 2024-08-23 1
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On the State Immunity of Foreign Central Bank Assets and Confiscation

and Collective Countermeasures by the Other States

[ Abstract| In recent years, confiscation of foreign central bank assets on the grounds of
collective countermeasures ( third-party countermeasures) has become a hot topic in the interna-
tional law community. This issue involves three sub-issues; (1) to what extent foreign central
bank assets enjoy state immunity; (2) whether there is a rule of customary international law al-
lowing third-party other than the injured state to take collective countermeasures against the re-
sponsible state; and (3) whether the confiscation of foreign central bank assets is in accordance
with international law, especially the countermeasures rules. Under customary international
law, foreign central bank assets enjoy the protection of state immunity and are especially im-
mune from jurisdiction, freezing, confiscation, and various forms of coercive measures by other
states. Confiscation of foreign central bank assets is prohibited unless the two states are in a
state of war or armed conflict and then only in case of imperative military necessity. The collec-
tive countermeasures rules drafted by James Crawford, a member and special rapporteur of the
United Nations International Law Commission, were opposed not only by lan Brownlie and other
members of the Commission but also by developing countries represented by China and devel-
oped countries represented by the United Kingdom and Japan. In the end, the drafted collective
countermeasures rules were deleted, and The Draft Articles on Responsibility of States for Inter-
nationally Wrongful Acts do not provide for the right of states other than the injured state to take
collective countermeasures. The existence of a rule of customary international law can be con-
firmed only when there is evidence of both “general practice” and “opinio juris”. The state
practice of collective countermeasures (if any) is very limited, and states and organizations that
adopt sanctions against other states do not regard their sanctions as collective countermeasures.
Therefore, there is no basis for claiming that collective countermeasure is a rule of customary in-
ternational law. The prohibition of the unlawful use of force is an erga omnes obligation, but the
obligation of the responsible state to pay compensation to the injured state is not. Other states
have no right to take collective countermeasures against the responsible state on the grounds that
the responsible state has not compensated the injured state. Since World War II, there has been
no state practice of confiscating property of non-belligerent states as a countermeasure. Confis-
cation of foreign central bank assets or their proceeds on the grounds of so-called collective
countermeasures permanently changes the ownership of foreign central bank assets, violates the
principles of state immunity and the law of international responsibility, which requires that the
countermeasures must be “temporary in character” and must be “as far as possible reversible in

their effects” , and undermines the international rule of law.
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