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The Direction That Ought to Be Taken by the Doctrine of
Modesty of Criminal Law

[ Abstract] The doctrine of modesty of criminal law is facing unprecedented challenges
posed by social changes. Against this backdrop, criminal law scholars have engaged in intense
discussions on the principle of criminal law restraint, gradually forming two opposing positions
the “adherence theory” and the “rejection theory”. The former is conducive to curbing criminal
law’ s interference in individual freedom, helps to reject the “omnipotence of criminal law”
and mitigates the negative consequences of punishment. However, this viewpoint may hinder
criminal law’ s evolution with the times and weaken its positive role in social governance. The
latter can promote innovation in criminal law, significantly enhance its preventive effect, and
help demonstrate its positive role in social governance. Nevertheless, this viewpoint may steer
criminal law towards the quagmire of severity and increase the consumption of judicial re-
sources, potentially leading to “criminal law omnipotence”. Infact, the principle of criminal
Law restraint is not a universally applicable truth transcening time and space. It has two major
limitations. Firstly, it has temporal limitations./{His principle originatéd in the Enlightenment
era of arbitrary criminal justice, but today ), where sovereignty résides with the people, legisla-
tive power in criminal law is no langér arbitrary. Secondly\.1t has perspective limitations. The
principle views the state franithe citizen’ s perspective\,\ emphasizing freedom and human rights
protection. However, examining criminal law requires consideration from both the citizen’ s and
the state’ s perspectives, as a single (paispective can inevitably lead to cognitive biases. There-
fore, we should not blindly or rigiflty adhere to this principle but should critically examine it.
The original connotation of the doctrine of modesty of criminal law is that the principle of last re-
sort should be adhered to in criminal legislation. This principle does not hold up to scrutiny,
and legislators rarely use it as a criterion for criminalization. Moreover, implementing the prin-
ciple of last resort is sometimes not the optimal choice. In the new era, the connotation of the
doctrine of modesty of criminal law should be interpreted as prudence in punishment and nor-
malized and specified in both formal and substantive aspects. Formally, the normalization of
prudence in punishment should be achieved through strict legislative procedures in criminal
law. Only by adhering to strict legislative procedures can we ensure the legitimacy of criminal
legislation, and formulate criminal laws closer to social reality and more in line with public sen-
timent. Substantively, it can be embodied in the principles of social equivalence, economy,
and the protection of real legal interests. Only in this way can we avoid criminalizing minor anti-

social behaviors, prevent improper punishment, and reduce waste of resources.
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