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Determination of the Normativity of Public Order

and Good Morals from the Perspective of the Constitution

[ Abstract] The determination of the content of the principle of public order and good
morals often faces conflicts between normativity and factuality. This arises from, on the one
hand, the rejection by today’ s pluralistic society of the notion of a singular moral truth and, on
the other hand, the impossibility of effectively fulfilling the guiding function of this legal princi-
ple by merely following societal realities. The legal system and legal order - particularly consti-
tutional values - should be regarded as the value consensus of the national community and incor-
porated into the discussion as moral concepts and normative methodologies. The principle of
public order and good morals should be actively regulated by the Constitution because of its so-
cial content and its nature as a general clause. It consists of three parts with different constitu-
tional statuses: the principle of public order, the principle of good morals in the public sphere,
and the principle of good morals in the private sphere. Good mworals in the public and private
spheres are distinguished based on the sphere of activities involving moral disputes, the subjects
of the behavior, the contexts of the activities, and the purposes of thebehavior. Article 53 of
the Constitution designates public order and:-good morals in the public sphere as matters of pub-
lic interest and establishes a proteciign system combining tegtlatory and promotional measures.
Good morals in the private<sphere do not constitute public interests but still require the state to
undertake tasks of dissemination and promotion. The normative quality of this principle requires
the constitutional order as the basis for\judging the substance of public order and good morals in
the public sphere, while the demogratic relevance of public interest requires the theory of legali-
zation chain as the basis for judging their form. Good morals in the private sphere are generally
considered extralegal values, but some of their content can be found in legal provisions and,
therefore, are subject to the constitutional order. The national standard and the standard of the
average person should be adhered to in identifying the specific content of public order and good
morals. Public order should be identified within the domain of public law, with particular atten-
tion to expert opinions, while good morals (in the public sphere) should be identified within the
domain of private law, taking into account the perspectives of ethnic groups alongside those of a
rational individual. “Respecting the essential content of others’ basic rights” constitutes the
content of good morals in the private sphere. Extralegal public policies that meet the standards
of the constitutional order and the theory of legalization chain should also be incorporated into

public order. Good morals should also include values promoted by the state.
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