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Legal Consequences of Violation of Marriage Proposal under

the Principle of Marriage Freedom

[ Abstract] China does not provide for explicit regulations on the issue of marriage pro-
posal in the Civil Code, but only stipulates the return of betrothal gifts in judicial interpreta-
tions. The avoidance of marriage proposal in positive law is due to the historical reason of oppo-
sing old customs after the founding of the People’ s Republic of China. Subsequent theories
have mostly attempted to construct a marriage proposal system within the framework of contract
law, forming three different theories; the main contract theory, the preliminary contract theory,
and the theory of liability for pre-contractual fault. However, all these three theories have the
defect of violating the principle of marriage freedom. The basic logic by which the principle of
marriage freedom affects the construction of the marriage proposal system is that it is the right of
each individual to refuse to enter into a marriage they do not desire. The law does not impose a
“marriage obligation” on the parties due to a marriage proposal ; and the violation of a marriage
proposal does not constitute a civil law violation and thus-the vielator cannot be held accounta-
ble. Therefore, the basic position of the negation_theory\ should be maintained, that is, a mar-
riage proposal constitutes not a legally binding coniact in civil law but\rather a natural agree-
ment on the parties’ intentions. A party to-4 marriage proposal<canhot sue for marriage based on
the marriage proposal. China shodla)weaken the concept ofiietrothal gifts in legal terms and re-

turn to the upper-level concepirof “marriage proposalvroperty” , which encompasses all proper-

)
ty given without compensation due to a martiage proposal. Thus, both betrothal gifts given ac-
cording to customs and habits and otliek gifts given by a party after reaching a marriage proposal
due to trust in the marriage but dt>classified as betrothal gifts can be covered by a unified re-
turn rule. Courts no longer need to address the issue of returning large amounts of property given
before marriage through the concept of “conditional gift”. Both betrothal gifts and other gifis
given based on a marriage proposal are of the nature of purposeful gifts. Due to the particularity
of gratuitous legal acts, “purpose” can exceptionally affect the validity of the gift contract,
thereby leading to the return of unjust enrichment when the purpose is not achieved. Regarding
damages, it should be made clear that all damages based on “fault” are incompatible with the
principle of marriage freedom, and the application of the principle of full compensation also po-
ses a threat to marriage freedom. Therefore, fair liability is the only feasible solution. Courts
should , under the precondition of not imposing substantial restrictions on marriage freedom, de-
termine whether compensation is necessary and the amount of compensation based on the specif-
ic circumstances of each case, taking into account factors such as the reasons for the dissolution
of the marriage proposal, the property status of the parties, the destination and reasonableness

of the expenses, etc.

(TAE 4 . B %)
- 104 -



