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Restructuring Entitlements to Public Data

[ Abstract] Public data has not been explicitly defined in the existing laws and policies
in China. But data produced by Party and government agencies, enterprises, and public institu-
tions in the process of performing their public duties according to law or providing public serv-
ices is defined as important strategic resources of the state. In practice, there are two ways to i-
dentify public data; the normative way of “public subject + public behavior” and the functional
way of public interests. Public data is showing a trend towards expansive evolution and can be
divided into public management data and public service data. The former refers to data genera-
ted by Party and government agencies and organizations empowered by laws and regulations to
administer public affairs in the process of performing their statutory duties or providing public
services, which has a strong public attribute. The latter refers to data generated by public serv-
ice institutions (including non-profit organizations as well as enterprises) in the process of pro-
viding such public services as medical care, transportation, and)energy supply. Public data dif-
fers significantly from enterprise data in terms of the subject’ s identity, the processing purpose,
the rights basis, and the way of exercising rights, ‘Phe rulés of structural separation of data prop-
erty rights for enterprise data cannot be directly implemented for publi¢idata. A reasonable ap-
proach to preventing public departments from “eroding” the Tights of data subjects is to replace
the state ownership of public data with the state right te\manage public data on the basis of pub-
lic contract theory. The emphasis of restructuring'of, public data property rights is to set different
structural separation rules for public management data and public service data. Public manage-
ment data has a ternary rights structure.” Specifically, the state holds the management right of
supply decision, organization and coordination; the agencies directly processing the data possess
the rights to hold and use the data for statutory purposes; and the operating institutions have the
right to operate data for profits. The management right also implies the obligation of data protec-
tion and the responsibility for data management. The property rights structure of public service
data is similar to that of enterprise data, and an organization providing public service has the
right to hold, use, and operate the data simultaneously. Specifically, data processed by admin-
istrative agencies and organizations empowered by laws and regulations to administer public af-
fairs has the strongest public attributes and the processors of such data have a higher obligation
to share and open the data. Data collected by public service enterprises is usually processed
based on a market monopoly position. Because of the public attribute of the data, the enterpri-
ses cannot exclusively “hoard” the data, but have obligations to license others to use and oper-
ate the data. With the decrease of the public nature of data subjects, the scope of rights to use

the data and the degree of the freedom to operate the data increase accordingly.
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