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Character Inference in Criminal Fact Findings:

Principles of Proof and Procedural Regulation

[ Abstract] In its operation, character inference is accompanied by inherent unreliabili-
ty and implied prejudice. If improperly used in judicial proof, it could lead to abuse of judicial
power and affect the accuracy of fact-finding verdicts. Character inference is not expressly pro-
hibited in China’ s Criminal Procedure Law (amended in 2018). In practice, courts widely use
it explicitly and implicitly in fact-finding. Explicit use, stipulated in judicial interpretations, al-
lows character evidence to be used as one of the foundational facts to presume knowledge in drug
crimes or illegal possession crimes, while implicit use exists at the practice level where charac-
ter evidence is used for corroborating and impeaching testimonial statements to satisfy the formal
requirements of the corroboration model of fact-finding. Due to the lack of proper statutory regu-
lations, character inference in practice has endangered the legitimacy of fact finding verdicts.
Courts enjoy an almost unlimited discretion to review and decide whether character evidence is
allowed. The defendant’s right to produce character‘evidence is usually restrained or even de-
prived, while the prosecution’ s right to produge character evidence is seldom restrained, which
substantially violates the principle of pigcedural fairness. The<obligation to elaborate and reveal
the character inference has not Heen suificiently fulfilled’ > It\has become a practical as well as
academic challenge to properly régulate characterlinference through procedure. There are two
approaches to regulating’character inference i1 _comparative law. The former concerns the rele-
vance of character, decided in the pretrial process and then tested by cross-examinations in
court. However, it could not provide a normative explanation of the jury’ s evaluation of charac-
ter inference when delivering fact-finding verdicts. The latter does not reject the qualification of
character as evidence but incorporates character inference into the adjudicative ethics of judges,
such as the obligation of argumentation and disclosure. Regretfully, this model is still not thor-
ough and fails to promote the evidentiary activities of either party, especially the defense. In the
context of criminal procedure, character inference manifests itself as a progressive and dual sys-
tem of “social evaluation-legal evaluation” involving the observer, the agent, and the fact find-
er. This requires an integration of the American court-trial-centered external approach and the
Continental trial-judge-centered internal approach. Based on China’ s normative framework and
institutional context, this article puts forward a procedural regulation method that aligns with the
mechanism of character inference. This method involves the identification of the specific object
and nature of judicial proof, the establishment of a competitive argumentation procedure, and
the performance by the judge of his obligation to elaborate the reasoning process of adjudication

based on character inference.
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