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Bankruptcy-Oriented Construction of Corporate

Compulsory Liquidation System

[ Abstract| There is virtually no distinction between the new Company Law and the orig-
inal Company Law before the amendment in the rules on compulsory liquidation and self-liquida-
tion. However, the Supreme People’ s Court and a number of local courts have separately de-
tailed compulsory liquidation by means of low-level norms such as symposium minutes and court
rules. The most notable feature of these norms is the reference to the Enterprise Bankruptcy Law
and its judicial interpretations. This approach, namely the “bankruptcy-oriented” construction
of compulsory liquidation, could be justified. At the factual level, financial distress is the fun-
damental cause of a company’ s resistance to self-liquidation and the commencement of compul-
sory liquidation, and this is a universal phenomenon, not unique to China. At the institutional
level, compulsory liquidation and bankruptcy proceedings are compatible with each other in
terms of both procedural structure ( creditor participation an{i;demand for judicial intervention)
and substantive structure ( method of debt collection<ahd vaiue enhancement goal ) , as well as
the role and duties of the liquidator, which liziks procedure and substance. Compulsory liquida-
tion and bankruptcy proceedings both dre, collective debt collectian rteégimes of distressed compa-
nies, and in respect of this common theine, we should ngtdifferentiate between them merely be-
cause they are stipulatedcby coiporate law or bankeuptcy law, but ensure that the same issues
are dealt with in the sanie way, both procedurally and substantively. In the future bankruptey-o-
riented construction of the compulsery Yquidation system, China should abandon the “discrete”
approach of stipulating comptilsory-liquidation and bankruptey liquidation under corporate law
and bankruptey law respectively, and adopt the “integrative” approach instead, incorporating
compulsory liquidation into the revised Enterprise Bankruptcy Law for unified regulation. This is
not because the bankruptey law itself is without flaws, but because the law always pursues sim-
plicity, internal consistency, and stability of legal expectations of the parties. However, the
integrative approach is not simply handing over the regulation of compulsory liquidation to the
Enterprise Bankruptcy Law by deleting the provisions on it from the corporate law, but requires
the integration of provisions related to the commencement and termination of these two types of
proceedings to ensure that the relevant provisions of the bankruptcy law could be appropriately
applied to what was formerly a compulsory liquidation. Based on this approach, we could con-
duct a more coherent study of the common conundrums originally faced by these two types of
proceedings, such as the establishment of incentives for commencement of proceedings, the reg-
ulation of improper behaviors of directors and supervisors during the twilight zone of insolvency,

and the construction of simplified procedures.
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