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Determination and Regulation of Malicious Intellectual Property Litigation

—A Study Based on 141 Judgments

[ Abstract] An analysis of 141 published judgments shows that, in judicial practice,
malicious intellectual property litigation presents problems such as chaotic determination meth-
ods, inconsistent consideration standards, and ambiguous scopes of damages, revealing the fun-
damental problem of unclear positioning of the malicious intellectual property litigation system in
practice. Based on the legal positioning of malicious litigation, the introduction of malicious liti-
gation norms in the field of intellectual property aims to correct unlawful litigation and achieve
legal accountability. This unlawfulness is different from the impropriety standard of rights a-
buse. In light of the market competition attributes and rights characteristics of intellectual prop-
erty rights, the determination of malicious intellectual property litigation first requires us to es-
tablish the neutral understanding that intellectual property rights litigation is often used as a bus-
iness strategy. We need to distinguish market behavior from daily moral standards to avoid the
disguised expansion of malicious litigation into the impraper category of rights abuse. Secondly,
in determining whether subjective malice is constjitited, the appearance of credible rights should
be taken as the basis. Cognitive factors ;" purpose factors, and.liehavigral factors have different
probative effects in the determinationof subjective malice. Lhe cognitive factor is the fundamen-
tal element for examining the\subjective malice based\on the state of rights and the subjective
cognition of the plaintiff. The purpose factoriand the behavioral factor only play an auxiliary role
in the characterization of subjective niali¢é, but can be used as an objective basis for quantifying
the degree of malice in the quantifi¢ation of damage compensation. In judicial trials, the judg-
ment criteria for cases with defects of rights and those with invalid rights should be distinguish-
ed. Cases with defects of rights imply that the litigation actions of the parties have a certain in-
tellectual property rights basis or credible rights appearance, and generally should not be recog-
nized as malicious, while cases with invalid rights imply that there are grounds for the invalida-
tion of the intellectual property rights involved. The judgment of subjective malice in such cases
should be more stringent than in cases of rights defects. The key for the judiciary to balance the
protection of intellectual property rights and the prevention of malicious litigation in individual
cases lies precisely in setting a strict threshold for the determination of subjective malice to en-
sure that legitimate rights protection is not affected, while maintaining an open attitude in the
determination of the scope of damages and not excluding the introduction of punitive damages in

the future to deter malicious litigation.
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