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New Interpretation and Judicial Application of the Crime

of Tllegal Profit-Making for Relatives or Friends

[ Abstract] 1In view of the increase in the number of acts of breach of trust within private
enterprises that involve illegal profit-making for relatives and friends in judicial practice, A-
mendment ( XII) to the Criminal Law added one paragraph to Article 166 of the Law, expan-
ding the scope of the eligible subjects for the crime of illegal profit-making for relatives and
friends from employees of state-owned enterprises to those in private enterprises. At the same
time, this amendment adds the act of “accepting and providing services” to the unreasonable
sale and purchase of goods, and optimizes the wording of the original provision. With the arm of
law becoming longer and longer, we should, in light of the normative protection purpose of the
crime of illegal profit-making for relatives and friends, clarify the compound legal interests pro-
tected by this crime, and, on this basis, re-examine the meanings of the relevant elements of
the crime to make a proper interpretation of them. In judicial practice, to distinguish between
this crime and other crimes, we should also make it ci€ar that the crime of illegal profit-making
for relatives and friends undermines the relatipriship of trust formed.¢n the basis of the labor con-
cept of the new era in companies, enterprises, and institutions\ The crime shall be strictly lim-
ited to the real socialist market-sisiness activities. At\the subjective level, the crime does not
require the perpetrator<himself to unlawfully take.possession of property, but to have an obvious
purpose of profiting others. Based on thé doctrinal interpretation of the norms of the crime of il-
legal profit-making for relatives and friends, there are three approaches to applying this crime in
judicial practice. Firstly, to\réview the evolution of this crime from policy orientation to legal
norms and adhere to the legality-centered logic of application. Secondly, to summarize the regu-
latory paradigm shift of the criminal law from indifference to moderate intervention and strictly
adhere to the concept of modesty-centered prudent punishment. Thirdly, to summarize the evo-
lution of equal protection for entities of different natures and organizations from the external for-
mal protection to the attention to the intrinsic differences of the two and practice the substance-
centered screening of unlawfulness. In the process of understanding and applying this crime, on
the one hand, we should be alert to the phenomenon that the criminal legislation in the past has
long neglected the illegal behaviors of profit-making for friends and relatives in private enterpri-
ses and rectify the abnormally inadequate protection of private enterprises by the criminal law.
On the other hand, it is necessary to avoid improperly intervention by the criminal law in eco-
nomic disputes between entities exercising the autonomy of will, and to grasp the strength and

limit of the intervention by the public power.
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