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The Jurisprudential Basis and Criminalization Boundaries

of Criminal Legislation in the Moral Domain

[ Abstract] The mainstream opinion negates criminal legislation in the moral domain
based on the decriminalization of victimless crimes or the legislative critical function of the legal
interest theory of liberalism, while its opponents affirm the legitimacy of such legislation based
on legal moralism or the legal interest theory of communitarianism. The divergence stems direct-
ly from the different attitudes toward the harm principle, with a deeper contradiction rooted in
the view of liberty in political philosophy. The negation theory takes negative liberty as the
core, whereas the affirmation theory leans toward positive liberty. The negation theory exhibits
limitations in its choices of liberty view and incrimination principle ; its reliance on negative lib-
erty has theoretical deficiencies, and its interpretation of the harm principle neglects the harm to
collective interests. Generally, the affirmation theory under the view of positive liberty should
be adopted regarding criminal legislation in the moral domaius/On the one hand, the appropriate
protection of positive liberty aligns with our expectations for state functions in modern society,
our practical judgments about bounded-ratiohatindividuals, and the'thought of maximizing utili-
tarian goals in criminal legislation. G Hie other hand, criminal legislation in the moral domain
should enhance the identificatigfiland protection of colleciive interests and oppose the negation
theory’ s neglect of the<harm to'the collective interests. However, under the current legal moral-
ism or the legal interest theory of communitarianism, the affirmation theory risks excessively
suppressing individual rights. To(ac¢hieve the overall utilitarian goals of criminal legislation in
the moral domain, it is necessaty to scrutinize criminal legislation with the principle of propor-
tionality, so as to delineate reasonable boundaries of incrimination. Given the challenges faced
by moral legislation and the specificity of profit-loss measurement in assessing the justifiability of
means, the scrutiny should focus on evaluating the justifiability of purpose. The evaluation
should take the requirements of the two fundamental principles of criminal law as its starting
point and consider the characteristics of unethical behaviors. First, guided by the principle of
legality of crimes and punishments, we can assess whether the purpose of criminal legislation is
clear, so as to ensure predictability for ordinary citizens. Second, under the principle of legal
interest protection, we can evaluate whether the unethical behaviors targeted by criminal legisla-
tion significantly harm legal interests. Considerations may include the probability of occurrence
of unethical behaviors and the impact of social change on the existence or degree of harm of un-

ethical behaviors.
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