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Normative Construction of Third-Party Moral Damages

[ Abstract] A natural person can claim compensation when he or she has suffered seri-
ous moral damage as a result of an infringement on his or her personal rights and interests. The
subject of a claim for moral damages is usually the natural person whose personal rights and in-
terests have been infringed upon (the direct victim). In practice, however, the injury to a di-
rect victim can also cause severe mental suffering to a third party who is not directly injured
(the indirect victim). The moral damages of a third party may arise, for example, in cases of
bereavement ( profound grief over a loved one’ s death) , a third party’s nervous shock, or oth-
er serious emotional distress stemming from a direct victim’ s severe injury. All the above are
essentially reflex damage suffered by a third party that could be addressed through a unified
framework that distinguishes between direct and indirect victims under Article 1183 (1) of the
Chinese Civil Code, while excluding the application of Article 1182 (2). Moral damage to a
third party presupposes that the infringement on the direct yictim by the tortfeasor itself gives
rise to tortious liability, which is not limited to the death of the direct victim but also covers sce-
narios where he or she suffers a serious but méufatal injury. Moreoyer, the indirect victim must
independently meet the statutory requirements ‘of “serious” mental distress prescribed by Article
1183 (1). In other words, theMegal basis of tortious<iiability for the direct victim and Article
1183 (1) must be jointl¥ applied as the legal basis\for the third party’ s claim for moral dama-
ges against the tortfeasor. The scope of;direcivictims should be extended to stillborn fetuses.
Indirect victims should also include\fetuses, and their scope should not be limited to close rela-
tives, i. e. spouse, parents,, «children, siblings, grandparents, grandchildren, but be deter-
mined by the proximity of the claimants to the direct victim. For close relatives, a presumption
of personal proximity may be established. For others, proof of such personal proximity is re-
quired. In determining the amount of third-party moral damages, although multiple factors are
considered under Chinese civil law, the degree of personal proximity should serve as the primary
criterion. At the same time, rules should be established for calculating third-party moral dama-
ges in cases involving multiple victims. In the case of plural direct victims, a holistic calcula-
tion model can be adopted, while in the case of plural indirect victims, each should be entitled
to an independent claim for moral damages, and the amount of their damages should be deter-
mined separately. Moreover, any contributory fault by either a direct victim or an indirect vic-

tim may warrant a corresponding reduction in the tortfeasor’ s liability for moral damages.
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